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OU MAURICE GANDY VS. E. M. MARBLE, &C. 
; 
: \ { tovay it Vat. 1} } > »f 
s é . eCTrTvualnoiy How, iil Li respect. 
i Y 64 , ; nem o , 
) 11 Q. State, if you please, how it differs from the Gandy belt. 
17 «ck sa P | ] } } . ; =e M c 4 , . . : 
A. Well, to begin with, the belt described by Stevens patent has 
no novelty, Such vDeltS Daving veen Made Ior Many Vea;rs. ne pelt 
; } ] j | — 
qditiers Irom Gandys belt 10 thai tis not made ol folded Canvas, 
} } } F } a j : } ‘ } } 
stitched, and olled, and, as a substitute for the Gandy belt, | should 
SAV toa nas ho practical Valu 
i 
12 Q i , | WT ] } ri ‘TTC’: +) ? ? l yey 4 | (Ty valk 
fe XJ. piace 1n your hHahas tne specincation ana Grawlhg, Wak- 
eT I « ; 1 1 ; . ' £Aas wi 
ine’ part oj | nited Si Les pal bi NO i+). OUD, dated April ist h, 1S74 
, : 
| iease to read 1t and state whether 1t aesecripes a velit SubDsStantial l\ 
iLlK¢ Live ‘Greetee tion 
4 } } ; : } ' : ’ See } 
A. | have read it, and am of the opinion that 1t does not 
()4 ] * is ' ‘ | . tPF os Be ee 
ei +t (if ré Lii Gandy [ ) sen De} SLOSLANTIALTS ike 1. 
. . ’ F ’ } 4 (ee 
| patel IS Ilora novel met! 1 OF MAKING WMala-TuUuvdver 
ry i a2 — 
a‘ ~ i | ‘ ’ I) Pe I Oli Vi ‘ > ui ; Li ice Ol] thie randy belt. 
and wouid 1hh no Sst SevDse | LSUDSLILUI ror it 
of, P . | oe D nt N | a) 
Lo MY Lt rl Yragalh vO NWeWLOLLS D }) it No. 140 ol 10d, 
‘ . . _ 
Tpit if) wT | Wiel Tot 11) 4 Ur OF i i i] Spec ri j | rt} (LEeSCrTLOeS 
“ty } | ‘ 
1 bell Nn iY’ ali it tne ess tial featul i the Wandy bell 
4 H 4 . 
A. Lb CePvalthiy UO iLO 
—_ FANT CO . . a 
FRANCIS FLEMING 
Si] ryt cl wor { t hy Iivne i es f |) am he ISS } fovy 
AWSULIVOCU Lllidgg SWoOTrnl vo ULit Zit gay Ol CCenve., ). elore 
1)e- 
ls ' vy » PA | 
i | 5 SEAT \\ Al ilu, 
+ - . 
my fy (} Deni ay ( : i tj] Tiie 
‘ j j { 
United Sial if saviteT i 1 al Live pool. 
UnItTep STATES CONSULATE, LIVERPOO! 
] } } ! } 
t Cel nat on ti twentieth day ol 1) cember, A. |) LOO. \Iau- 
. ' \" ' » Be he , | 4 ; } ’ 
I CP ty \ \\ bilgth wlll, ana Vhomas ven RR ChHaAarasS Personaily 
i! DCTO!I me at this consulate, and thelr several and respective 
| . ] + " | ’ ' ia 
qaenposil s hereto annexed being read over to them severally and 
res] L1vel' n my presence, they then and there severally and re- 
: e * = as . 2% 
S| Lively SIZ! ragna swore to same ih My presehc 
. . ' 
. ; . se re Raa ’ ] : . . . l. -io » 
| iu] er certifv that on thy twentv-seventh day QO] December. A 
+ c>*) |> _ r | s seiaciaial — iy oO . ~ a 
DD LOoo, Hovel eX Flarrison and rancis i@lw1ne py rsonariy came 
| 1.7 la awe i , ae cities S i 
perore me at th s consulate, and thell several and respective deposi- 
} 4 } ’ :} ’ : 
' ; ry, 31 : iPrhe : at ‘rr » ¥ . . 
tions hereto apnexed belng read over to them severally and respect- 
wale tm mv nt ini thace #i ” } ie or Pe , ly 
ively 1n my presence, thev then and there severally and respectively) 
5 . a _ 
signed and swore to same ln my pore Seclce 
Qiean nndar hand ; , his 27th dav of D 
riven under My band and olnclal seai this Zith day ol ecehi- 
: ‘ ‘> . 
be . A. i). LSS5. 
[Seal f the Ul ted States of Ameri i. | 
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W. P. PAULL, 
Vice and Deputy (Consul of the 
United States of America at Lave rpool. 
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MAURICE GANDY VS. E. M. MARBLE, &C. 
Ol rk’s Ci rtificate to Justice ’s Official Characte vs 


J. Meigs, clerk of said court, hereby certify that David Kk. 


' whose genuine signature is subscribed to the foregoing cer- 
was, at | of signing and attesting the same, chief 
| “cay, Fier 

y commissioned and qualified. 


and the seal of said eourt this 25th day of 


District of Columbia 
J. MEIGS, Clerk, 
J. MEIGS, JR., 
Assistant Clerk. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


No. 277. 


MAURICE GANDY, APPELLANT, 


US ine". 
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E. M. MARBLE, AS COMMISSIONER OF PATENTS, AND 
HIS SUCCESSOR IN OFFICE AS SUCH COMMISSIONER 
OF PATENTS FOR THE TIME BEING. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA 


FILED APRIL 20, 1887. 


ADDITIONAL EXHIBITS. 


9 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. 


No. 277 


MAURICE GANDY, APPELLANT, 


US 


M. MARBLE, AS COMMISSIONER OF PATENTS, AND 
HIS SUCCESSOR IN OFFICE AS SUCH COMMISSIONER 
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PATENTS FOR THE TIME BEING 


PPEAL FROM THE SUPREME COURT OF THE DISTRICT O] 


COLUMBIA 


FILED APRIL ZO. 1887. 
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BE M. MARBLE, as Commissioner of Patents, ete., 
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Under this order all the proofs of complainant were 
put in ex parte, without objection from any source. 
The proofs having been duly putin the following 
order was made in Specia Lerm of the Court for the 
hearing of the cause by the General Term in the first 
lnstancs 


SUPREME COURT, 


OF THE DISTRI! OF COLUMBIA, 


Between MAURICE GANDY, 


" 
; TS % 
‘ , nvpisminant, 


: file May 3d 
and 1S 
Henry M. TELLER, as Secretary of the Interior, 
and E. M. MARBLE, as Commissioner of Patents 
Defendants. 

And now, to wit, on the 14th da’ of April, i854, the above.-« ntitled 
cause VeINY brought JD [ol nearing, upon motion of Amos 
Broadnax, CU Lose! Lol complainant, ho one appearing for defendants, 

it is ordered that said cause be heard by the General Term of this 
Court in the first instance 


CHARLES P. JAMES 


Justice Sitting in Special Term 
This order being cluly entered and the cause set for 
hearing by the General Tei m of the Court, the follow - 


ing notice was served, und motion made on behalf of 


defendants. 


Notice of iii Lion LO tj La . i i tile ) April 26th. LSS84 R 4 Meigs, 


| erkK 
DEPARTMENT OF THE INTERIOR. 


UNITED STATES PATENT OFFIC] 


WASHINGTON, April 24th, 1884 
Mr. AMOS BROADNAX, New York ¢ 


SiR Please take notice that Vion uy, the 28th inst , al id A. 

i ras soon thereate coOUuUDS* ] i heard, I shall move to dis 
niss the bill in the cause, entitled Maurice Gandy v. Henry M 
Teller, Secretary of the Interior, and E. M. Marble, Commissioner of 


> °. ell al , ' 
Patenta, and Ssuali aiso move to 


aside the order entering the 
default oi the defendants, and for leave to 


make defense in said 


FRANK T. BROWN, 


Att'y for Commissioner. 
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Was nDnaly peara up on 1ts merits; that the Bill was 
ismissed. and an appeal allowed to this Court. 
That the Bill is dulv authorized by Statute, we think 


an original Bull 


4 | : ° 
no douvt: and belD 


’ : ] " i | » | ? ' , 
in Equity, duly authorized, and regularly brought in a 
duly constituted Court of competent jurisdiction, from 
whence an appeal is duly authorized by statute to this 
Court in patent cases, we it nk, Upon thi vuthority of 
the Statutes (Sections 699 and 711) and the case of 


Butte) rth a ili, 114 &. S., 133, that we are au- 
thorized to bring this case here upon appeal, and 


tlrat this Court has jurisdiction of the matter of the 


COMPLAINANTS CASE: 


The complainant DY nis il] LuSists, that notwith- 
standing the rey ction of his application by the Patent 
Office, and by the District Supreme Court upon appeal, 
he is, nevertheless, entitled toa patent for his invention, 
and Prays the Court to take cognizance of his applica- 
tion and award him a patent for his invention as 
claimed, or for such part thereof as he may be justly 
entitled to, and to grant him such other and further 
relief as may be warranted by the premises. 


The questions before the Court are 

Fir 4 What is the invention ? 

Second, 1s the whole or any part of it patentable ? 

Third, Has the inventor. Dy any act of omission, 
forfeited his right to a patent? 

We beg leave to present these questions to the Court 
in the order we have propounded them. 
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have seen that these statements refs d to 
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show the state of the art, or to anticipate the 
invention of the applicant, appear in evidence 
here and we have examined them all, considered 
them in detail before this Court, and we submit 
that there is nothing in them to warrant the state 
ment upon which the foreguing decision is predica- 
ted. and we submit further that the statement in 
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the examiner’s answer found on page 12 of the re- 
cord, that it was old touse hard woven canvas in 
the manufacture of belts, is not justified by the 
patents referred to. There is not one word in any 
of those patents about hard woven canvas, nor 1s 
there one word about canvas belts, as such, nor do 
any of these patents show or describe a product 
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the Court may think ‘jnstified by the facts, irre- 
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spective of anything that may have been done in 


the Patent Office or in the Court below, provided 
the Court is of opinion that our product is worthy 
of a patent. In short, the statute leaves if with 


the Court to say, Upon consideration of the whole 
case, Whether the applicant has made any inven- 
tion for which he ought to have a patent, and to do 
in that behalf as to the Court may seem just, ac 
cor ling to the prayer of the bill. 

Just where the skill of the mannfacturer termin- 
ates, and the genius of the inventor, begins, is often 
very hard to determine. But in considering the 
question of invention there is one fact in this case 
worthy of note, and that is the fact that it required 
a tentative elforton the part of complainant, ac- 
cording to his own testimony, corroborated by the 
testimony of Mr. Benn, beginning in 1873 and 
ending in 1877, to make a satisfactory canvas belt, 
simple as it may appear, and after it was made the 
only place in the world where it could be found was 
in the works of complainant and no where else could 
a belt Se found that was its equal, or that would 
take its place. Wesubmit these facts as of great 
weight, in determining the question of patentable 
novelty ; and we call the attention of the Court to 
the fuct, that in this case where, as the invention is 
of an improved manufacture, the patentable nov- 
elty must be soughtin the product, rather than in 
the means of producing it. 


THIS IS AN ORIGINAL PROCEEDING NOT AN APPEAL 
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The third and last question, to which it is nec- 


essary to call the attention of the Court, is whether 


by any act of omission the inventor has forfeited 


his right to a patent 

lt was contended D\ the attorney for the Com- 
missioner of Patents in the Court below, that 
under Section 4504 of the Revised SialtuLces, COoMm- 
plainant’s right to a patent was barred by failure 
to file his bill within the time limited »)' that sec- 
tion This question was twice argued be! re the 
Court below, once on motion, and again at final 
hearing. That Court was, however, unanimously 
of opinion, that Section 4894 referred only to ap- 
plications pending before the Patent Office, and 
that i¢ did not limit the time when a bill in equity 
to obtain a patent micht be filed 
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The language of this Se tion is CXp icit. It re- 
lers only to applications which are subject to ** ex- 
amination’’ by the Commissioner of Patents. The 
fact that the Commissioner is the only person who 
is authorized to investigate and determine the 
question of abandonment under this section seems 
to be conelusive on this point. 

The decision of the Commissioner was al 
by the District Supreme Court on January 30th, 
i880, and this bill was filed on May 3d, 1883. 
But this proceeding, while it must be supplemental 
to the proceedings in the Patent Office, is never- 
theless an original suit in equity to enforce an 
equitable right like any other suit in equit: 
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hardship by being denied protection for his inven- 
tion for many years, and even if he obtains a patent 
now, in view of his English patent, it will be of 
limited duration. He has complied with all the 
provisions of the law. His invention has falled to 


nh no inadvel ice, AaCCI 


with hoo narrow claims. Ph iic has 
had no formal notice that the Invention 1s old or 1s 
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his claims: but he asks this Court to correct the 


errors of the Patent Office, and to give him protec 
tion, which has been unjustly denied, for his Inven- 
(i0n. 


In the absence of any statutory limitation as to 


AO 


the time in which a person may commence an ac 


sion to sustain or enforce an equitable right, it 


would seem that abandonment, which is primarily 
and essentially a fact to be established by proof, 
could not be presumed in the present case, 


Respectfully submitted, 


AMOS BROADNAX, 
Of Counsel for Complainant. 
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Appeal from the Supreme Court of the District of 
Columbia. 


SUPPLEMENTAL BRIEF FOR APPELLANT. 


Summarv of Elements of Novelty in Appel. 
lant’s Belt 


The invention in controversy consists not nivin anovel 
combination of elements, but four of the elements are 1D 
and of themselves novel elements in machine belting. These 
novel features are: (1) the use of oil for the PUPPOSse of pro- 
tecting the belt from atmospheric and thermal changes, to 
prevent the inside lamina crimping and cutting on the 
pulleys, and to make the belt hug and ‘“‘draw” on the 


pulleys; (2) the use of hard-woven canvas to avoid stretch- 
ing: (3) drawing and holding the several lamina hard 
upon, and in actual contact with, each other by rows 
of stitching extending across the entire width of the belt, 
to make it firm and to increase its tensile strength. The 
strength of each of the lamina is thus united upon and 


diffused through all the rest. It 1s a fact that a given 
amount of cotton woven in hard, thin sheets and then 
stitched together will have infinitely greater strength, 
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firmness and solidity than the sam amount when woven 
» , ey 7 , " ' 
in a thick body: and (4) folding the belt so as to inclose 
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the selvage edges in the body of the belt, to protect them 
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from wear, and to present smooth edges to the wear ol 
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the guide forks. This last feature is clearly shown in 
the specimens or models filed in the Patent Office with 
[ he origin | Sper ification: 

as we know, there never was a belt known or 
ised, or described in any printed publication prior to the 
$1 ich contained ezther of these 


for driving machinery, and that irrespective of the kind 
of canvas (hard or soft) employed, or of the character of 


belt (laminated or solid) 
The only oiled canvas belt mentioned in the record is a 
solid woven belt made by complainant himself in England. 
This belt was not brought to the United States, nor was a 
description of it published in any country, prior to th 
date of filing the application for the patent in suit. 
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Replying to the brief filed on behalf of appellee, we sub- 
mit the follow ing: 


1 
’ 


Complainant’s right to take testimony and adduce proofs 
in this case to support his claim to a patent is undoubted. 
(Jn re Joh ei. Squire, 12 Of. (7az., 1025: Wh ipple v. Miner, 


ate 
15 Fed. Rep., 117.) 
The testimony taken in this cause is both relevant and 
hecessary. by lar the largest part of the testimony is 
expert. John Macwatty, John Henry Phillipps, William 
Benn, $8. B. Brown, Maurice Gandy, T. P. Richards, R. D. 
Harrison, Francis Fleming, H. W. Peace, W. A. D. Bau- 
man and Clarence Delafield, were all skilled either in the 
manutacture or use of belting, were qualified as experts, 
and as such testified cons erning the properties and charac- 
teristics and value of the Newton, Stevens, Street and 
Gandy belts. The admissibility of this class of testimony 
seems to be admitted by counsel fol ippellee. 
Again, it is undoubtedly proper for the inventor to testify pe 
to the difficulties he surmounted in making his invention, 
and to explain any uncertain or ambiguous language em- 
ployed by him in hi specifi .tion to describe the prior 
state of the art appertaining to his invention; and it is 
proper to support this bestlumMony by other witnesses 
familiar with the state of the art in the territory refer- 
red to. 
All the testimony falls under one of the heads above 
mentioned. 
The cases of Keystone Bridge Co. v. Phoenix Co.; R. R. a 


Co. v. Millon, and White v. Dunbar, have no bearing on 
this case, in which the question to be determined is 
whether a pate nt shall be granted not the construction 
of an existing pate nt. 


The claim quoted at page 4 of appellee’s brief is not the 
claim prosecuted on appeal in the Patent Office. 

lt is the claim which was originally filed with the appli 
cation and which was erased by the first amendment, 
dated March 1, 1878 (see Record, p. 8). It is broader than 


» 


the claim substituted, since it was not confined to a lamz- 
nate / helt. Appellee bases hi argul [ I this false 
premises, and supports it by ignoring testimony of 
Gandy concerning the statement conta! d in the specifi- 
cation referring to the state of the art England, where 


he resides, said testimony being supported ix competent 
witness ll through his brief, counsel consistently ignores 
all the mony taken in support of the bill—as, for 
instal vhere he says, ‘‘ Nor is it pretended that the oil, 
Ln) } 258 on with the material of th or band, pro- 
duces any result not usual and readily foreseen.” 

The Act of 38d March, 1885 Stat. L., 44 regulating 
this Col ippellate jJurisdict is to the Supreme Court 
of the District of Colum)ia, has no bearing on this casi 
The section quoted read No appeal or writ of error shall 
hereatter bi (iowed ec 

This appeal was allowed Jun $84 (hecord, p. 71), 
ind cannot be affected by thi ction. ‘This is a case 
‘fouchi (] pat rights,” ~) I . > Odd, under 
which this appr al was allowed 

Besides, the authority exe! l by tl missioner 1n 
pranting, or refusing to grant a p ‘* authority 
under thi United States,” and thi cit of said 
authority exercised ” | drawn in qu n this ap- 
peal. Itis a ‘*‘ suit in equity,” and ‘*! matter in 
dispute There was an order disn ng t ill made in 
the Court below in this cause, and t! t . ** final 
decree’ in this case, as 1n all othe y where the 
bill is dismissed. 

Appellant is entirely satisfied with 1 prosecuted 
in the Patent Office just as it stands 

lt is respectfully submitted that the « the Court 
below Sno ild be reversed, and scl cd CO il ut d LO ¢ ntel 
a decree granting the prayer of the bill 
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Supreme Court of the nites tutes 


OCTOBER TERM, 18386. 


cert 


MAURICE GANDY, APPELLANT, 
3 we 
kK. M. MarBLE, COMMISSIONER OF 
Patents, and his successor in office as 
such Commissioner of Patents for 
the time being. 


APPEAL FROM SUPREME COURT OF THE DISTRICT 
OF COLUMBIA. 


Brief for Appellee. 


This Is a hill hied minder section 


vised Statutes, which is as follows 


Whenever a patent on application is refused, 


either by the Commissioner of Patents or by the 
supreme court of the District of Columbia upon ap 
peal trom the Commissioner, the applicant may 


have remedy by bill in equity; and the court hav- 


ing COLHIZANCE thereof, on notice to adverse parties 
and other due proceedings had, may adjudge that 
such applicant is entitled, according to law, to re 
ceive a patent for bis invention, as specified in his 
claim, or for any part thereof, as the facts in the 
case may appear. And such adjudication, if it be 
in favor of the right of the applicant, shall author 
ize the Commissioner to issue such patent on the 
applicant filing in the Patent-Office a copy of the 
adiudication, and otherwise complying with the re 
quirements of the law. In all cases, where there is 
no opposing party, a copy of the bill shall be served 
on the Commissioner; and all the expenses of the 
proceeding shall be paid by the applicant, whether 
the final decision Is in his favor or not. 

The claim of the appellant tO a patentable in 
vention under the laws of the United States has’ 
been rejected every time it has arisen tor decis- 
ion. Asa last resort he filed a bill under the 


section abo e@ o1ven. 


There being no pleading or testimony on the 
part of the Commissioner of Patents, the testi- 
mony taken by the complainant would seem 
irrelevant or certainly unnecessary, with, perhaps, 


the exception of so much ot it as claims to be 


i 


expert, since everything’ necessary to show the 


character of the asserted invention must appear 


in the specification and claim, it prepared accord- 


Y 


ing to the requirements of law ; such specification 


’ 


and claim being verified by the appli 's oath 


— 


and to be taken as true until shown to be false 


It is not to the restimony, it is not to the speci- 
fication, it is not to the arzuments otf counsel. but 
to thre claim accompanying the complainant’s p- 

li ; * « * sv? t} ‘ } ) . 1 ’ | | 
plication ror a pate nt that the court must LOOK to 


ascertain whether that application nnas support 


in law. 


If. then. the complainant tailed tO state with 
precision in his claim a ease tor a patent his bill 
was properly dismissed. it makes no diftterence 


what sort of a case he has made in the testimonv 


or in the specification even 


‘This position is supported b\ mati \ CASES 
(Keystone bridge UO. Vv. Phoenix Co 5 U.S 
2713: I. R. (Co U. Millon. |] | U. ~ Liz: W hite 


y Dunbar. 119 U. S. 51. and others u 


MpNECESSAT lo mention ) 
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What, then, is the claim that accompanied the 


} 


application tor a patent 


lf IS “7 helt Or band for driving machinery. CUst- 
structed OT hard MOA s COON CLR OS (j} (Lode kK. 


. } j j j ‘ ey sesatll / j 
orale BMeUd ded saturated and Prev Iiagvded WMilthi Olt SUCH 


ps | ; | i] i o : 
as fanseed ow or anu conimbination thereosl, as hereim 
described. 

' , :, 

it is oniv necessary to refer to the specinca 


> on’ , : 
TON to show that so much of this claim as rerters 


to the saturating and interlardine the material O1 


7 4 > ] 
Ti Dey ray r) {j with (slit IS not supportabl lt 
i 
} ‘ _ ] ] } } 
> | . T «yy 4 : , °° ‘ } ¢ . ‘ 
is there stated a Gs € that belts o} bands 


have been made by weaving cotton into the torm 
ATIC) thickness 7) seh belt. (or band. and ajier- 
MOULIVCLS Til wali i Site hj Deu or hand with oul. V4 j (iS 
boiled linse | ou. / muself have manufar tured and 


, 7 } j j 
Chiiil ws hee e, Piveits isi (sity thre “eli 


. + . P } ] : *7 oo . + + 
Nor is it pretended that the Oll, In COM DInation 


with the material ot the helt or band. produces 


anv result not usual and readilv toreseen. 


Again. it 1 expressly admitted in the specifi- 


:; ae er a | 
cation “‘that belts or bands of cotton, canvas, or 


7 4 


y . . 
AWUCHh ve not ve H. as Silt Hh nawe oe j }j 
, . ; ; 
la pie ppDReNTION Diu folding (ia Seivineg. fInia- 


JTL hane fh Lig uMSe Tor Site h ML MALES j 


lf SCCIIIS, however. that cil pre nuract 
ures of belts or bands had failed 1 wer be 
CAUSE ot roo oTeatl elasticity. Ow} tr ©} 


compactness of texture 


lt was to supply this delect that + 
introduced his new teature of making | tto 
Caulivas, Or duck ‘hard MWOve) ty this 


aa helt is tormed of more than one s | 


the strips together by rows of stit 
apart running the whole | neth of tor 
its ’ ntire width. 

if is thie li. thre hard WovVe]) f 
rows O| stitching that make 
that Is la med ror nme TWMProveLu 

6 lt [ may hye doubtes Wieti VS f 
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advance in the useful arts. Such inventors are 
worthy of all favor. It was never the object of 
those laws to grant a monopoly for every trifling 
device, every shadow of a shade of an idea, which 
would naturally and spontaneously occur to any 
skilled mechanic or operator in the ordinary prog- 
ress of manufactures. Such an indiscriminate cre- 
ation of exclusive privileges tends rather to ob- 
struct than to stimulate invention. It creates a 
class of speculative schemers, who make it their 
business to watch the advancing wave of improve- 
ment and gather its foam in the form of patented 
monopolies, which enable them to lay a heavy tax 
upon the industry of the country without contrib- 
uting anything to the real advancement of the arts. 
It embarrasses the honest pursuit of business with 
fears and apprehensions of concealed liens and un- 
known liabilities to lawsuits, and vexatious ac- 


countings for profits made in good faith. 


Now, to determine whether the necessary ele- 
ment of invention enters into complainant’s im- 
provement, it is only necessary for the court to 
look into the state of the art at the time the alleged we 
invention was made, and, in doing so, the court 
may take into consideration any pertinent matter 


of common knowledge, as in Brown v. Piper (91 


—_— 


ty 


oS. Bi. Gok where the court took notice of 


the tact that the principle on which the patent 
in question rested was simply that on which the 
ordinary ice-cream freezer was based, although 
no reference CO the ice-cream freezer had been 


made in the pleadings and evidence 


Now, appealing to that common knowledge, 
is it not perfectly manifest that there is nothing 
new in weaving a textile tabric hard LO prevent 
sleaziness and elasticity? Everybody who uses 
suspenders is familiar with the fact, and has had 
his attention called to the elasticity of straps 
loosely woven and the want of elasticity of straps 


hard or closely woven. 


It would seem to be going a great way, indeed, 
tO say that the application of this widely dissem- 
inated information to the case of belts for driving 
machinery Is invention and not mere nie chanical 


skill 


If the svstematie study and ingenuity of com- 
petent persons exerted tor and resulting in the 


production of a lone sought for and much 


pA ee Tay Se 2 Pe MORN th. ch mee a 


10 


4 } * . ' 

needed device to prevent the fraudulent re- 
} . * 

moval ol tax-paid revenue stamps afhxed to 
packages involved, in the opinion ot this court, 
no exercise of the inventive faculty, and was no 
more than “the exercise of the ordinary faculties 
of reasoning upon the materials supplied by a 


special knowledoe ” ( Hollister Y. Bt, nedict Manu- 
; ’ 


—s 


bas . ¢) ’ ' ; oh” — <)> 
FACLUIrING f OMnLPanY 113 | , ew mu. ‘pa iw}. iT ih 


not easy to comprehend how there enters into 


the complainant’s claim ATL\ element a) | invention. 


Supposing, now, that the claim covers the 
stitching teature ot the improvement, is it neces 
sary to argue that there is no invention in the 
idea of holding the strips of the belt together by 


stitching As already deseribed f 


May it not then be said, in the lancuace ot 


Mr. Justice Grav. in Preston v. Manard (116 U 
».. 661. 664 , that ‘In anv view ot the case, the 
specification describes nothing that the patentee 
. * } . 7 7 
is entitled LO claim. but only what everv one jas 
a right to use without his assistance 

2 > > 7 : a > 
but it 1s. also. insisted that the improvement ot 


complainant Was anticipated by the patent ovranted 
i ‘ ‘ i . 


Ll] 
tO Kdwin A. Street. ot Massac hus LES, On the L4th 
March. 1874 ( Additional Ke rhabits. pp 5. oe LO). 
ie il tor a machine helt made ot wWove)»h Mattel , tormed 
or made In folds or lay ers surface d united, and 
vulcanized substantially as describ 
lt is unnecessary to inquire WhieLnel ser tion 
LSY4. Revised Statutes. applies LO) this proceed- 
ine. That sect ion Is in the foil wine wore ls ; 
Sec. 4894. All applications for patents shall be 
completed and prepared for examination within two 
years after the filing of the application, and in de- 
sy fault thereof, or upon failure of the applicant to 
prosecute the same within two years after any 
action therein, of which notice shall have been 
given to the applicant, they shall be regarded as 
abandoned by the parties thereto, unless it be shown 
to the satisfaction of the Commissioner of Patents 
that such delay was unavoidabl 
Supposing this provision not to apply, it would 
seem quite clear that equity Wil! } Ke 11 ipply, 
ae by analogy in thode Island ° wchusetts 
(15 Pi ian 2%? rif (‘hiet Just (*{ “Sn, king’ 
for the court: ‘“‘In cases between individuals, 


where the statut© of limitations wou ea Dar 


1? 
at law, the same rule is undoubtedly applied m a 
court of equity.” In Burke v. Smith (16 Wall. 
401) the court says: 

We think a court of equity will not be moved 
to set aside a fraudulent transaction at the suit of 
one who has been quiescent during a period longer 
than that fixed by the statute of limitations, after he 
had knowledge of the fraud or after he was put upon 
inquiry with the means of knowledge accessible to 


him. 


‘The Sallie doctrine is laid down in Preston VW 


, 


Preston (95 U.S., 203), and other cases. 


Section 4894 declares that upon the applicant’s 
failure to prosecute his application “within two 
years after any action therein, of which notice 
shall have been given to the applicant,” it shall be 
treated as abandoned unless the delay be shown 


to have been unavoidable. 


Now, it is admitted by the complainant (Brief, 
p. 5D) that the decision ot the (Commissioner of 
Patents was affirmed by the supreme court of 
this District on 30th January, 1880, and that this 


bill was not filed until 3d May, 1883. Here, 


then, were three vears and thre 
} . . | 
over, during which the complaina 


Certainly the public h 
that he had abandoned all idea O} 
suing his application for a pat 


accordingly. 
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It is respecttully submitted tha 


must be affirmed 
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Amount $0,000. 


Southbridge. Vass. 


Insurance Co.. 


Hartford. Conn. 


Supreme Court, 


October Term, 1886. N 


Brief for Defendant in Error 


Writ of Error to the Circuit Court of the United 
States for the Northern District of New York. 


HISTORY OF THE CASE 


Second. 


The conversation between Bartholomew and 


Phillips, the agent of the company, was admis- 


sible. The exception to this conversation is found 


at page 22 of the record. 
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Third. 


COmplied With the 
requiring her 


[Oo give 
insured. 
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GICION 
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Fourth. 


The defense that proofs of death were not 


served within seven months, as required by the 


policy, cannot be maintained successfully. 


Fifth. 


question whether the plaintiff had been 

of concealment or fraud in not furnishing 
defendant with the proofs of facts found by the 
autopsy and chemical analysis, was properly sub- 
mitted to the jury. If there was any evidence at 
to show this, it was a question of 


fact to be passed upon by that tribunal and not 


one of law to be determined by the Court. 


Sixth. 


The burden of proof was upon the defendant 


to prove that deceased had committed suicide. 


The fact that the contract was in the altervative 


does not changethe general rule in that respect. 


Seventh. 


No error was committed in the charge of the 
Court that if the jury should find that without 
knowledge on his part, and by mistake, Edwards 
had taken poison into his system, which caused 
his death, the policy would not thereby become 


void. 
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Fighth. 


° 


other exceptions in the case are covered 


by the foregoing discussion, and do not require 


particular comment. 


Ninth. 


The judgment of the :Circuit Court should be 


affirmed with costs and interest. 
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It may be well to note that. by the constitution of 
I875, the Cowt which was theretofore known as the 
Probate Court became the ¢ ‘ountt Court and the Probate 
Judge, to whom by the statutes’ the return of the as- 
sessinent was to be made, became County Judge and all 


proceedings thereatte) praceeded in 6othe name of the 
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lt appears, by the return ofjthe appraisers, that on 
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demned, but there is no statement in their return show- 
ing When they agreed upon the Amount of damages to 
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Brief for Defendant in Error. 


By JOHN F. DILLON 


Statement. 


he writ of error | 
' ireuit Court 
District of Nebraska, dismissing the appeal of the plain- 
tiff in error from what purports to b ward of Com- 
missioners in proceedings for condemnation of nght of 
way. 
The Nebraska Statute regulating condemnation pro- 
follows (Gren. 


191, 192): 


i “~ 


ceedings (as far as in point her 
Stats. of Neb., 1873, Tit. Corporations, pp. 


** SEC. 97, Lf the owner of any real estate over which 
to locate their 


said railroad corporation may desire 


~~ 


road shall refuse to grant the right of way through his 
or he pre misé S Tlie Pi /, AL Sudye of the c unty in which 
sald real estate may by situated. cs provided in this 
subdivision, shall, PPO ) 

direct the Sheriff of said county to summon six disinter- 
ested freeholders of said county, to be selected by said 
Probate Judge and not interested in a like question, 
unless a smaller number is agreed upon by the parties, 
Inspect saict real estate anc 


¥ 


» bhi ap plicatu j OT ¢ ther party, 


whose duty it shall be to 
assess the damages which said owner will sustain by 
the appropriation of lis land to the use of sald rail- 
road corporation, and make report in writing to 
the Probate Judge of ‘said COUNTY, who, after certily- 
Ing the same unde his seal of office, shall trans- 
mit tha same to the A ounty Clerk of said county 
for record, and the said county clerk shall file, record 
and index the Sale 1) the same manner as is provided 
for the record of cle eds in this state. And such recorc 
shall have the like torce and effect ius the record of 
deeds in pursuance of ithe statute in such Case made 
and provide d., And if .saic corporation shall, at any 
time befor they enter on said real estate for the pur- 
pose of constructing sald road, pay to saicl probate 
judge for the use of sail owner, the SUI SO USSé ssed 
and returned to him as aforesaid, they shall thereby be 
authorized to construct and maintain their railroad 
over and across said premises: /’rovided, that eithes 

} / 


party /40f0/ ficrive AIT right th) CP prec Frown eS eee f, i SNe SNC U4 
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ok damaades to the district’ court of the county rn anhich 
euch lande ar situated. wmithen sixty days afte such 
assessment. And in case of such appeal, the decision 
and finding of the District Court shall be transmitted by 
ie clerk thereof, duly certified, -to the County 
lerk, to be filed and recorded, as he reinbefore 
provided, 1D his ofhee. But such appeal shall not delay 
the prosecution of the work on said railroad, if such 
corporation shall] first pay or deposit with saic probate 
Judge the amount so assessed by saicl freeholders: and 
n no Case shall sald corporation be hable for the costs 
on such appeal, unless the Owner of such real estate 
be adjudged entitled, upon the appeal, to a creater 
amount of damages than was awarded by said freehold- 
ers. The company shall. ip all Cuses, pay the COSTS of 
the first assessment: PROVIDED, That either party may 
appeal from the decision of the District Court to the 
Supreme Court of the State, and the money so de- 
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Clerk of the District Court on the 2Sth of 


1882. 
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District Court his }> tition;and bond for removal to the 
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so removing the proceedings. \ motion to remana 


7 - 
was made, out not press (is 


7 ’ ’ 
( }r) lacs iv he ha) wa #2 rhe detend 1?) mover T dis- 
: a j * ae ‘ 4 id LAA q 
' +i “> >») rr I ** ; 1? +34 +4 - : sn« 
miss the appeal and Case, @numerating twelve grounds 
we ‘ 
: : a . 
Ol motion The motion wds granted and an ord 
t + } ’ el : ‘ i TU" <7’ yf ] ‘> . 5 . 
i )\ ‘ if i‘ i’ cho CLL { i LISLILLISS ie, « 
. m ; : 
+ . . 
peal of the plaintiff in errok. No exception was tak 
; . , P 
ne f | ot exceptions Was sfjoned.,. } | rive , .+ , 
? he ? :] bai ] ¢ 4 
Chie i id l ao Liit ie 1} ii is Submnitts .. rt 1) T pal ‘ Lije 
| ~ ] 
rect rel WiliChi Cub by (i 


wary ot the 
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considered. ‘The record afso includes (improperly, as 


we submit) papers which we may suppose were intro- 
duced by the plaintiff upon:his motion for a rehearing, 


We wil 


have occasion to advert to this iD the following areu- 


but which are in no way identified as such. 


’ 
ment. 


The plaintiff 1D error cnly relies Upon one error. 
namely, that the appeal was improperly dismissed (Se 
his Brief, pp. 7 and 8 The defendant in error insists 


} ; , 
that the record presents NO error which Can be re- 


, 
appeal, the 
. 


in the 


an order 


meee 
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ARGUMENT 


i. No adequate Assignment of Errors. 


. II. There is in the record neither any 
bill of exceptions nor any exception to the 
ruling of the Court which is here com- 


plained of. 


that there is nothing in the transcript or printed record 
which will authorize this Court to hold against the ex- 
press finding of the Court‘ below that the “ appeal was 
not taken within sixty days from the assessment of 
damages,” that such apyieal was so taken. In short 
there must be a bill of exteptions making the motion 
part of the record, and in,addition to this an exception 
to the ruling of the Court! complained of. Neither of 


which appears. 


III. The order dismissing the appeal 
(Record, p. 11) is nat a final judgment to 
which a writ of error lies to this Court. 


’ 


IV. No record was filed in Court below 
giving it Jurisdiction of Appeal from 
Assessment. 


Since the decision ) the Court below, how 
under review, the Supreme Court of Nebraska, in a 
case not referred to by the plaintiff in error, namely, 
the case of Gifford vs. Republican, &c., R. R., reported 
in 20th Nebraska Reports, holds that an appeal may 
be taken in such cases within sixty days from the time 
when the Commissioners! report was filed. If this 
Court shall rule Points I,, Ll. and III]. against the de- 


fendant in error, and shall hold that it appears from 

the record here so that it an be noticed by this Court 

that the report or award of the Commissioners was not 

filed until December Ist, 1881, even then we insist that 
. . e $ 

the order dismissing the appeal was correct and ought 


not to be reversed. The case of Gifford vs. Re- 


Nor will it be denied 
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ln the ease il baa the plaintitt serv il notice upon 
t hie (County yaage this he appealed to the District Court 


from th ew nd award of the Commissioners, ete 
This notice w: rvgd within sixty days a the as- 
sessinent ol dame FOSs He aiso served : i like rice. ad- 


essed to the cd f itdlant company, upon a fan who 
na ucted as right of way agent or assistant nght of 
LV agent ot the detend: int con pany, in anc about the 
iil condemnation proceedings. This notice was also 
served as aforesaid within Sixty days from the assess- 
nt of damages. ‘WV het lhe r this pe rsohn Was such ‘hl) 
vent of the defendant company upon whom service of 
process or of notice. in il propel CUSeC could be made its 
Upon sald corporation, Is it question raisedt and clis- 
cussed in the briefs, but which, with my views of the 
trolling qui stiok ' volved In the Cuse, it Is deemed 
nec SSary to cle er 
plaintiff also, within sixty days from the assess- 
ment of damages, filed inthe District ¢ fourt a petition 
| his claim 


. ’ . , 
against the said railroad COMPAany, based upon 
e ’ . . : } ! 
for damages for such right of way greater than those 


I 
awarded by Said commissions rs. 

Were either or all of these proce edings sufficient to 

nstitute an appéal and to give the District Court 
urisdiction of the'case? So far as notice is concerned. 
remember ho CAS e, hor are we cited to ny, where 
notice t » the Op posite parts has be 1) hi le lto | re i juris- 
Helicon’ enibin al theans Of ee ne 
{t has often been held to be the nght of an appellee to 
have notice be fore the appr ant aaa © permitted to 
proceed with the case, but not as a matter of jurisdic- 
tion. ad 

The general understanding of the profession in this 
state has been, as I believe, that the essentially requisite 
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_ 


ee , 
COFMMLESSILOLE TS in: th i, speech case. both 2 With Al 77" 


polntment of assessors. 
. e 4} . ' } ‘ 
fhe summons of the-County Judge to the Commis 
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The oath of t baal 
ie Oath of the Conimissioners 
' ‘ } 1. : } . ' — : 
Notice to land owners and proot o} publication. 
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[The record, therefore, failed to show any jurisdic- 
t10n in the ¢ nty Court transmissable on chp py ai to 
the District Court of C'ass County o} thence to the 
. | ; ° } , ” e 
Federal (Court OY ANY aAuUTHOrIityv in the ( ommissioners 
iia al o em Ne } 
to make the award from which the appeal is taken 
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Phi unauthorized certineate of the County Juco to 
Aa SUMMAryV oO thi proceedings cannot be substituted 
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for the Actual record ob the proceedings, and such cerT- 


tificate cannot be her considered as part of this 
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thomas LTrutul Ss. DIAINOtI l] CTTor. Vas. « . , "e) : Filed 
20 Augu 


Supreme Court.of the United States, 


OCTOBER TERM, 1886. 


No. 278. 


THOMAS STRUTHERS, Plaintiff ia Error, 
; | 7 versus | 
JOSEPH W. DREXEL. 


‘ 
Error to the Circyit Court of the United States, for the Western 
District of Pennsylvania. ; | Ba: 
i BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 
| RASSELAS BROWN, 
6 fi Savaion _W. M. LINDSAY, 
- | »- =~ GEORGE SHIRAS, Jr 


of Counsel for Plaintiff in Error. 
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Supreme Court of the United States, 
OCTOBER TERM, 1886 


No. 278. 


THOMAS STRUTHERS, Plaintiff in Error, 
POTSUA 


JOSEPH W. DREXEL 


Error to the Circuit Court of the United States. for the Western 


District of Pennsylvania. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


RASSELAS BROWN 
W. M. LINDSAY 
GEORGE SHIRAS, }: 


of Counsel for Plaintiff in Error. 


Supreme Court of the United States, 


OCTOBER TERM, 1886 


NO. 278. 


THOMAS STRUTHERS, Pl: 


>. 
A Ateil 


Pepreits 


JOSEPH W. DREAEL 


Error to the Cireuit Court of the Uniti 


District of Pennsul 


HISTORY OF THE ¢ 


ASE. 
Thomas S. Blair and Thomas Strutlhy 


rs, detendants Lye low 
were the promoters of the Blair Lron & 


Steel ( ompany ‘| 


Pennsylvania corporation, and the own 


of its capital stock. 


sof the larger part 
Desiring to supply the company. with ready money, with 
which to conduet its business, Blair and 


Struthers placed a 
considerable amount of their stock in the hands of A. S. Diven 


in trust, to sell the same and turn over the proceeds to thi 
treasury of the company. 


They subsequently signed and delivered a paper, of which 
the following Is a copy. 


Whereas Joseph W.. Drexel has purchased four hundred 
shares (400) of the stock of the Blair Lron & Steel Company 
at the price of fifty dollars per share, and sold by A. 8. 
Dive hn, trustees ot sald COTLPANY | now we, thie undersign d. in) 
consideration of one dollar to us in hand paid, the receipt ol 
whi I Tom it reby acknowledged, do hereby avree that if at the 
end of on year from this date said Joseph Ww. Drexel shall 
desire to sell the’said shares at the price paid for the same by 
him, we will purchase the same at that price, aud pay to him 
the amount paid by him on the same with interest, at thi 
rate of seven per cent. per annum, 

! THomMAS S. BLAIR, 
New York, April 4, 1873. THOMAS STRUTHERS,” 
Subsequently they executed and delivered another paper, 
of which the following is a copy. 
* “NEw York, March 22, 1875. 
In consideration ot thie waiver by Joseph W. Drexel ot thi 
right of election to sell to us the four hundred (400) shares of 
stock in the Blair Iron & Stee! Company, (subseribed and 


paid for by him) as he was entitled to do by agreement with 


vreement of 1874 to 


lls in L873. renewed and extended by a 


\pril ith. IS7D. we do thereby ayree that his right tO do <0) 
shall be ext nded for another year, VIZ. to April ith. IS7b. 
If he shall. at that time, ‘elect to sell to us the four hundred 
(400) shares so subseribetl and held by him, we will receiv: 
and pay for’the same the amount paid by him therefor, with 
interest, at. the rate of seven per cent, per year, from thre date 
of the payinent by him of the respective installments thereon, 
and as collateral security for thi performance by us of this. 
our agreement, We have placed 1D the hands ot Joseph WV. 
Drexel four hundred shares of the stock of the said Blair Tron 
& Steel Company, to be held by him in trust for that purpose, 
THomas 8S. BLatrr. 


PHOMAS STRUTHERS. 


1 ora i writing 
‘| e | losire ¢ 
il} i\ struc) I's ¢)] ij™- (Te site rt) CNET SE 
; | 
i *¢ i\Ve pic 


Lt) Option, and 
, — 
IN ils PUP CEs 


money, Vitti i ~| thereon 
date of Pay ren! hol COPS of this notic pron b ol 
print 7 record, 
\tterwards, 1n April, I876. Drex tl Tea n agent, 
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hor 
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h acwainst Struth- 
ima verdict 1 
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thi O} S3534.65 1 oH. Di ber tine ' i) monevs 
} : | 
1) VY paid by Drexel for the stock * at tne 
or seven per cent, per annum ll nent trom 
ime ot ts payment 
+ : ’ : . | 
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ha plaintifl ~ declaration CONSISTCC ij 


he com! counts ln the special count the plaintiff 
verred t] | sid n for the promise of def ndants 
Lik said st k and repay the money, with inter ¥ if 

[ =< srred, is that th plaintiff, at thie special 
ie and request ef the defendants would take and pay 


per share. four hundred shares 


. 


il stock of the Blair Iron & Steel Company. But, 


the rate of fifty dollars 


—~ 


the trial, the plaintiff did not offer evidence sustaining that 


wo agreements of Apri 


llegation, but offered.in evidence the 
ith, 1873, and Mareh 22, 1875, wherein it is alleged that th 


for detendants’ undertaking was another and 


:' 
Consideration 


the declaration. 


itterent consideration than that set up ID 


dit 
namely, the sum of one dollar pdid to and received by the 
defendant. , 

Defendant’s counsel objected to the evidence as irrelevant 
under the pleadings and variant therefrom ; and the action of 
the court in admitt Ing ‘said evidence is the subject of the first 


assignment of error. 


\fter the court had admitted, subject to exception, these 
[wo agreements, the plaintiff prove d the payment by him to 


\. S. Diven, Trustee of the Blair [ron & Steel ¢ ‘ompany, for 


the 400 shares of stock, in several installments and at diftfer- 


5 


ent times. The plaintiff then offered to show that the con- 


sideration that moved defendants to enter into said contract of 


\pril 4th, 1875, was pgaintiff’s undertaking of subscription. 


his thie defendant’s counsel objected Lo, On the eround 


that the contract was Mn Writing and th 


expressed therein; and that, under the New York Statute of 


consideration Wills 


; 


l'rauds, the consideration of a contract like that in question 
i ? " 
must be expressed and: must be the one to be shown when 
made the subject of an dffer in evidence in a trial at law. 
Ny 
he learned Judge sp ruled, saving, “ we hold that the 


: . 5 an , ; : 
plaintiff cannot state a different consideration from that men- 


, ; 
lbhncier Thy - COMDINOT 


unts of the declaration 
(On the trial the detendants offered to shy the consid- 
1] : : : | 
eration, one dollar, named in the agreements su nb had nevel 
, se : ° ’ . . : . 
Deen paid, Phe ix ection i>\ rive Carry 7 ' | . viene 7 tive 
’ . . 


— . a : oo 
c<ubject of the thira assivgnment ofr erre 


ryt ; ’ ’ ’ ' P ‘ , 

The defendant's counsel requested the « charge the 
tin 

. hat as the ey dene dow Ss hot disclose Li CIDpt oF money 


yr any other valuable consideration beyond the nominal sum 
of one dollar, but merely discloses the breach by the detend- 
unit ot il) ¢ Xpress contract for the purchase OF SLOCK D\ rhe 
detendant from. the plaintiff, such evidence «does not sustain 
the common counts contained in the plaintiff's declaration, 
and the verdict of the jury should be for the defendant.” 
“That the mere breach of an unexecuted contract for thi 
purchase of stock in a corporation, the contract itself being in 
writing and the consideration named therein iy nme mere ly il 
nominal Ole, iloes not sustain the COMMNOT COUDTS in thre 
plaintiff's declaration contained, and the verdict of the jury 
! 


should Ly tor the det ndant. 


| 


The refusal of the Court SO TO chara rors the subject (>i 


the fourth assi@nimne nt or error, 


Defendant's counsel further requested an ourt to charge: 
Phat if the piaimtill, at the instance and lest of the 
: 4? . ' . : 1 
defendant, subseribed ana paid ror Capt ihe Blau 
; 
, } ‘ ’ 

lron and Steel ¢ OMNpany, and LOOK A conten] LNeouUs AaYvTCe 

: ! . } } : ‘4 : ’ : 

ment trom the cle fendant that the latter w purchase thr 


“21d stock trom thie sad plaintiff at thie end me vear, if tin 


| . ; , F ° . _ - ‘ , 

latter should so desire, and re pay him the amount advanced 
ry\ him. with <eVen pe r cent. Interest, and . piaintitl 
elected fo tender said stock anc dem Tite eCpayment of thr 


P< % . ; 
money, with seven pel eent., mterest, then sucl arrange 


ment or avreement Was an usurious one, and. under the statute 
t New York in such cases made, void.” 

That if the jury find that the arrangement or contract 
Was that the plaintiff woul [ subseribe and pay tor the stock if 
the defendant would agree to purchase it from him if he, the 
plaintiff, si) desired. ul the ( nd ot a year, and repay the amount 
advanced, with legal interest : and if they find that he elected 
to surrender the stock and demand his money, with interest, 


; ’ : ; ° . . " 
then such contract would. in point of law. be usurious and 


The refusual of the court so to charge Is complained of im 


the fitth assignment of:error. 


NEW YorK STATUwUTE. 1 R. S. PAGE 725: 


SEC. I. The rate ot inte rest Upon the loan or forbearance Ci] 


x . . . 
anv money, woods or things in action shall continue to be seven 


dollars upon one hundted dollars for one year, and after that 


rate fol a greater or le ss time, or for al longer or shorter time. 


Sec. 2, No person or corporation shall, directly or indi- 


rectly, take or recelve Ih nioney, woods or things hn action, or 


in any other way, any greater sum or greater value, for the 
forbearance of any money, goods or things in action, than is 
above prescribed, 

Sec. 5. All bonds, bills, notes, assurances, conveyances and 
all other contracts or securities whatsoever, (except bottomry 
and respondentia bonds and contracts) and all deposits of 
gools or other things: whatsoever, whereupon or whereby 
there shall be reserved. tor taken or secured, or agreed to he 
reserved or taken, any greater sum or greater value, for the 
loan or forbearance of iny money, eoods or things in action, 


‘i 
+ | 
than is above prescribed, shall be void. 


ASSIGNMENTS OF ERROR, 


Ge The Court below erred in admitting Lik plaintiff's 
first offer of evidence, which was as follows, to-wit: A paper 
executed April ith. 1S73, at New York, sioned Thomas 8S. 
Blair, T. Struthers, and also a paper offered in connection 
therewith. dated \Miareh 22, ISie. signed | homas ». Blair. 
Thomas Struthers, of which papers the following are copies, 
to-wit: 

NEW York, Ap l4, 1873. 

Whereas, Joseph W. Drexel has purchased four hun- 
dred shares of the stock of the Blair Iron and Steel Com- 
pany, sold D5 \. S. Diven, ‘Trustee of said company, at the 
price of fifty dollars per share, now we, the undersigned, In 
consideration to us in hand paid, the receipt whereof is 
hereby acknowledged, do hereby agree that if at the end ot 
one year from this date the said Drexel shall desire to sell 
the said shares at the price paid for the same by him we will 
pure hase the same at that price and pay to him the amount 
paid by him on the same, with interest at the rate of seven 
} recent, per annum. 

THomas S. BLAIR. 
THOMAS STRUTHERS. 
New York, Mareh 22d, 1875. 

In consideration of the waiver by Joseph W. Drexel of 

the right of election to sell us the four hundred shares of 


stock in the Blair lron and Steel ( OI pans subseribed ana 


paid for by him), as he was entitled to do by agreement with 


us in 1875, renewed and extended by agreement of 1874 to 


\pril ith, ISf5o, we do hereby agret that his privilege to do 
“OU shall be extended for another year, VI LO \pril ith, 


L876. It he shall ut that time elect to sell te us the tom 


hundred shares so subseribed and held by him, he shall re- 


CTVE ADC pea Mor the same the amount paid Ly him theretor, 
erest at the rate of seven per e nt. per anbum trom 
t| bate ot the payinent by him ot the respective install- 
hn. and as collate ral for th pe rformanet by us ot 
our agreement, we have placed in the hands of Joseph 
W. Drexel four hundred shares of the stock of the said Blair 


Iron and Steel ¢ mpany, to be held by him in trust for that 


Thomas S. BLAIR. 


THOMAS STRUTHERS. 


(nd the plaintiff praved the Court that the same might be 
read and given in evidence to the said jurors. 

To which the defendant’s counsel stated that he did no 
deny the execution of said papers, but objects to their re 
tion in evidence as-irrelevant under the pleadings in the 
thi plamtift hav Ing averred that the consideration in the con- 
tract was the subscription to four hundred shares of stock in 
the Blair [ron and Steel Company. ‘The papers which are 
now offered, and which are the e mtracts, set forth that the 
consideration is the payment of one dollar. 

(nd in overruling. said objection thereto, and in answering 
the same, to-wit: : 

by the Court: The eontracts are admitted, subject to con- 
sideration hereafter, in view of further evidence which may 
be adduced, 

To which ruling of the Court the defendant’s counsel did 
then and there except, and prayed the Court to seal this, his 
bill of exceptions, which IS done accordingly. 

[SEAL.] ! M. W. AcHEson., 

Znd. The Court below erred in admitting the plaintiffs 
second offer in evidence, which was as follows, to-wit: Cer- 


tain exhibits identified by the witnesses, Mr. Marshall and 


Lond the piace prayed the Court that the same micht be 


lo which eit detendant’s f uDsel objected ~ ers Vani 
ind in overruling said objections thereto and imittinge the 
videne 

l‘o which decision of the Court the counsel for the defend- 


! ‘ 
ints then and there execs pted ana praved ri . ourt to se 
this his bill of exceptions, which is done according 
‘ rex , : } ' . . j 
al. he ( ourt below erred In rejecting the aderendants of 


ter of evidence. which was as follows. to-wit 


Defendant’s counsel off 


ed to prove by Lhomas Struthers, 


a witness in the CUuse, and by Thomas 5. bla , ao ther wit- 


hess Wn) the CUSe, that the consideration, one dollar, bamed in 


the said agreement was not paid by Mir. Drexel. nor by ANDY 


one in his’ behalf. to [Mr. Struthers nor to Mr. Blair at th 


time of making it or’ since: and for that purpose askead the 
witness the following question : 

‘] wish you to state whether the one dollar consideration 
named i] said agreement Wis paid LO you “al the time of mak- 
ing or since by Mr. Drexel or by any one in his behalf.” 

To which thr counsel for the plaintiff objected cis incom pe- 
tent and irrelevant. 

To which decision ,the defendant’s counsel did then and 
there except, and prayed tha Court to seal this his bill of Ci- 
«* ptions, which Is clone accordingly. 

[SEAL. ] | M. W. AcHEson. 

ith. Lhe Court below erred in the charge to the jury in 
instructing them to the following effect: 

Supposing that he (Wallace) did comply with his instrue- 
tions, then did it become the duty of Mr. Struthers to pay 
the amount represented by that stock? If it did become his 
duty to pay that money, then we instruct you that the decela- 
ration in this cas (whiat we call the common counts) is suffi- 
cient to « nable him tO recover. W here parties have made “ 
contract by which certain things are to be done on one side 
ana c*" rtain things Onl the other. if one party does all those 
thines that are required to be done by him to entitle him toa 
Stith of Mioney from the other party, he rhhct rec ive that Stith 
of money under the Common money counts. We instruct 
you, therefore, that so far as the pleadings are concerned 
there is no difheulty in the plaintiff's recovering under thi 
declaration, a verdict fer the amount that is due him. 

; 
‘To which instruction of the Court counsel for the defend- 


ants did then and there « xcept and praved the Court to seal 
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Kevidene : 


Vi Redfield’s dition. sec, Ob, Is: ce if any par of the con- 
ved Vary materially fron that stated in the pleadings, 
be tatal. for ateontract Is an « ntire (hing anc mdivisi- 
\ i — siti) hea \ expressed } ( hitts loth \! (*] 
cau Ed | vol. pages 270 to 273 


i 


Lind wal: os furthe observation Pet be made, applica- 
. ’ ? ° ° 
every action Tomundaed on a written document. V1iZ : that 
the first ste in the evidence on the side of the plaintiff is thi 
proauctionl ()} thie «| MumMeht ITS it. lf there ims AnV Variahete 
OeTWwWeeL | inal =tine description contained i thi declaration if 
tll ho retented” 9 Qeannlesf ann 1 
Wiii by PCTOCLCU, i rreenieatl, a ae 
;* i _ } . i] 
the bill or note produced must contorm 1b ail respect: 
. *) . . ' 
to the tmstrument deseri bed in the cdeciaration, for everv pear 
ot a written contract Is mate rial tt) 1S ile ntiLyV, and a variance 
herein will bi tatal. 2 (rreenleat. sec, 160. 
se - ; : 
C, ih overruling tiie objection, observed 
that the contracts were admitted subject to consideration 
hereatter. in view of further evidence which mav be adduced. 
and, as is evident in:the subsequent course of the trial. he 
: ; : ; 
had in view evidence subsequently adduced showing tender 
ot the stock and demand ot payment, Such evict nce the 
. : <a 
learned judge ruled as admissible to sustain the common 
eouns, 


} 


But was the learned. judge correct in this ruling? 

The variance being:a plain one, ought not the plaintiff? to 
have been driven to an'amendment or been non-suited ? How- 
ever that may be, we are now brought to consider the correct- 
ness of the learned judge’s ruling that the plaintiff might re- 
cover under the common counts, and which forms the subject 
of the fourth assignment. 

“The law presumes a promise only where it does not appeal 


that there is any special agreement between the parties. lor. 


q- 


, 3 7 — 

i] there ims «a Specid Oil ~ n and unrescinded, em- 
nee ) ;, 

bracing the same subject matter Vv ne common counts, thi 

plaintiff, if he should fail to prov: is case under the special 

‘ ; 

ount, will not b permitt d to re on the common counts, 


‘Thus, where Line yamtift aid seVenty rLUrhieas tor ck ost ol 
’ 


"nN 


-o~ Horses, the cle te ndant aeres ing tq) till them bacl if the piain- 


tiff should disapprove them. and | ne dissatished ottered t 


return them. and detendant refused ro recelyveée thi rr back. it 
was held that the plaintiff could net recover under thi 


mon COUNTS, I appearing that the avreement was in writing 


2d Greenleaf, sec. 101 and 103 
aes \\ hile if is true that. in Some Coses. O parts who has failed 


i« tsa 


tO sustain the special count, may recovel under the common 
,* . ; ; = J j 
COUNTS, yet his iN only mien fie niicgi PPCOTECTOCL Mire 


; 
a. 


re special count being in the declaration, and only where, sup- 
posing there had been no special contract, he might have re- 
covered tor money paid or work (] labor done.” 
Chitty OF Pleadings, 16th Ame rican Kdition, )). 
“Where damages are claimed for the breach of a special 
contract, the declaration must ofr course count upon the 
contract.” 
Royalton x. f?. Av iW. Purnpil Co. 14 Vermont ii. 
Mann vs. Locke, 11 N. H. 246 
The view of the learned judge was that, while the rule was 
‘is stated, yet if the eontract was i xe uted one, and whet 
the plaintiff had done all that he was by the contract required 


to do. he might recover under the common counts, anc it 


regarded the position of the plaintiff in the present case, and 
=i) instructed the jury ln this \ humbly COnCceLV' tf 
learned judge tell into Crror, 

A contract of the kind in evidence could not be regarded 


as an executed one, merely because the plaintiff had elected to 


return the stock and had demanded his monev of the defend- 


4. 


. . : ° ' ie : 

‘kk certificates in question, with Dlank 
garded ea chattels. and as th 
reourded as Chatteis, and as th 
Case, thie detendant . 

STOCK WHs res worth. 


iis said contract iD vriting, tO repay certain 


DY plaintiff, with mterest, at t hye 


He nce such a Case would 
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S above CIiTed. 


shares merely, Lhe 


=" ‘ 
CHeITIC prove , ao his damag =, 
what was en the actual ot market value. 


; + : . ; ! , . > 4 
and the price Lic Lin hac acoreed to pay. But 
here the defendant s ugreement Ww: LO repay il particulal Suh 


of mon V with interes . re i thie late oft the breach but 


trom the times when the plaintil had ori@inally paid the in- 
tallme and this. ' nhmit. clearly diatinoniahes thie « 
Stuiiments, aie This, We SUD, CleC“ariyv ¢ IsStiInguUuIshes Lilis:s Culm 
¢] ’ isaort } to he | thir ot 
Trom those reiied on to sustaip the ruling below, 
; ; : 7 
in Ordwa Us, ord, 14 Allen, ov, 
an an action for CC ived., thre plaintiff 
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can only recover interest fronmy the date of the writ, unless in 


LLAIVII 


his declar: tiol he has stated ak prior cli mand, 

[It is to be observed that, int our case, the plaintiff was per- 
mitted to recover, not the actual or market value of the stock, 
nor yet interest from the date of the breach, or from the dat 
of the writ, but the sums originalls paid at different times by 
i plaintiff, with interest from the dlates of such payinents. 
Thus clearly showing, as we think, that the theory of recov- 
ery nade Yr tne Common counts ‘was not applicable Lo this Case, 

Nor can it be successfully contended that the present cas 
«iil 


l} be ranged under the heack of rescinded contracts, where : 


} some cases, it has been hejd that a recovery may be had 


i] 


under common counts. The plaintiff could not rescind this 


received and 


Kept r<ivantaves under it, that is he had enjoyed the owner- 


as : l 4 + ¢] etal 
sup of the stock during th period hat the option ran, with 


j }* _ } a ts } 
tiie OpPporcunity rnus Given OF rece i civic nds, if any hac 


Deen earned. 


But the plaintiff s case Talled in another particular to come 
i 
“tte " ‘ ’ : } . ‘ 
vithin the case of an executed contract, because thr pPiaQmncie 
: - i 
hac hat poe rformed rhe consideratl UV paving the amount 
thereof to the plaintiffs. It is the sum of all the authorities 
that ty leat itt |): e ast, : i > ‘ : e «¢ " ; ‘ ’ ' 
that uf the Pima Mis Hol perrol ned tiis part Ol i CONLPACL Ill 
writing, he cannot recover the contract price, or enforce tiv 
eontract as such, tThnoucn ne mayv, i Mm Cases, TeCovVver uli 
j : , a . j ; 
ah ohanihiin wervit, of unde) a COU f mraney had limi re- 
i - j i j } ] ] : . 
Indeed, thre learned pudier (PItLISCLT mid down the miw ttl 
this Cusc, by telling the jury that the plammtifi could oniy re 
- cover under the common counts if he had done all that h 
had to do, 
A ce ins : Pe 
But the cle fc ndaunt ly 1c piead ii ind had otterec fo Snow 
: : | +h a oll 
it} the cours Ol the trial, that He Pmt hac not para ai 
" « ~ + ‘ o } . 
consideration named in the contract, and this the learned 
. - vor oe , —_ = 
udge had refused to permit him to do. This we complain 
or in our third assivnment. he learned judge hac, in sus- 
‘ taining defendant's objection, refused to permit the plaintiff to 
J : 
fy. : . . ; | , 
*.. show another consideration than the one named in the agree- 
: | t that the defendant. | 
ment, and ne seems to have thought that the defendant, bv 
‘ raising and insisting upon that objection, had precluded him- 
i lf tp ° 7. t| “f t] . ' oe \ eran +e ¥) | : ti " P ry 
; seit trom showilbge that Wl CONSICGerALTION DANIe Th tie aggre 


ment had not been, in point of fact, paid. 


ns 
ne ania 


Why this should be so we are not ib] to po reelve. That, 


under the general rules of law and the statute of fraud of the 


Sie = HIE oe 
— ee 


State of New York. the plaintitt was restricted to re lying 


‘ . , . i} ’ 
upon the consideration stated in the contract, mmeht well bi 


eat 


+ | 


Claimed bv the adetendant, and that ne rigntiully so Claimed 


} } | } ‘ } ° . . . 
is held by the learned judge. But while the defendant thus 
put himself in the piace ot asserting that the consideration 
“vl nan ws ' a ha a “age ‘ely th: 
AVLrCCG UpPOt Was LIL QLit pained itl Crit eontract, Surely chat 
, ' &. ; : . ‘ ‘ ° | 
uid not prevent him. trom showing that tit hae Hever vech 


olven eontract has il 


i " ’ ry , | | 
pald or perrormead, L‘o econtend that a 


CeTTAaLN TIpPOrt is SUPreELY HOL INCONSIS (ec! with an otte) to show 


tijyat 7 i i’ ;) i) ; ; ,7 - he > >) r “l vith TY 1] lete * 
Ptkait it ike not veen executed Ol] COMI) ief@dt Witt). Mit GICLeChG 
1) adh. 4 ’ ; ’ ’ : * ii" ; . 
iy objected to the plaintifi s offer to vo outside Ol 


Line Vritteh contract would seen To by no reason Wh if must 


| Eaiial +] Ree a. 
be COonclusIVeI\S presumed that thre plaintifl performed lis 
Contract, ft Is not decreed necessary to cite cases going t 
| - , ] , j j | 
SHOW tL Preceip wiedgymMent oO payment, Lnougel 
In Writing, Call AIWay i) itradicted by extrinsic proof, 

T+ t] 1} + | i ; ; “he be d — : | clin . , -ase ; 

ere"! wi BP Cie rab bd GAC i* eCrret il CX LuUddhY This evidence, 


will tall al neat | , 4 + - } Senne » 
it Will TOLIOW also that be erred in lbstructing the jury that 


the plaintiff could reeover under the common counts. With 
+} T= ru +] ‘ga if | ty 4 “<l ; “the yy’ +4 Li¢ id har | ‘* ‘ bie 
Lllis e@Vildence, Ii CLIeCV er OY the JUry. IT Woula then have itp) 
peared that the piaintiil; had hot pr riormed his part O} thi 


avreement, and that it. Sie rt tore, could not be re carded as an 


f xecuted Ohe On his part; 

But if the learned judge must be regarded as having right- 
fully excluded our evidence, and as having rightfully held 
that the contract in suit-can be deemed an executed contract 
for the repay ment of re eertain sum of money by the defend- 
ant, with interest from the time ot the original payments by 


the plaintiff. then, it seems to us, that he erred in his treat- 


ment of our defense that the contract was an usurious one 


if the contract imported what the learned judge held it to 


import, in orde r to enable the plaintiff to recover under the 


a 


+ ] . 
common counts, namely, an agreement on demand to repay 


oo 


certain sums of money with legal interest trom payment, then 


ome nnn 


pitti ~ evidence snowed that mMdition to thy right 
; 

ys ° ; | 44 ’ | 7 ; ’ +i l. : +h 
uy his) tmOwes ODucK WIth leou rest. LUG piaintil Cli- 
Toast 7 ly ’ ' + | situ } nal llth al « 
Vec, \ VIPTLUeC {)j tiie COLT! ac i, Laat i] tin cLilt ital ional ie - 

, 1" j } | 

itagve of holding the stock during the period of the option 


- 
“ 
on 
ra 
— 
_ 
~— 
a 
j 
. 
— 
7 
_— 
— 
= 
— 
~ 


pPportun 


; } ; 
; 
»>retam the SPOCK th 1] il | norities, thie cas 
riv one of a USUrIOUS Cont 
\\ lend tipulates | | 
nen a ender stipul Cs IOT a ¢ i} penent veyonad 
ii rate oF in rest, abe iis f demand Lie if 
nt oF the principal sum, wil interest thereol 
; 
iv event. the contract is i tne statute pre 
» 99 
ber Ustirs md i> na 
j { \ 5 
i> te fi (iii $e) | ) 
, 
\ — i 
1 oe il -— ii ‘ 4 CYornd hee 
- S USUPrIOUS 
lt 
/ j ; ~ ; [i i ’ : 
} r ’ 
Sie it is MOVIOUS lb tine att | | ic t= (| penaed (>t) 
: ° ? 
ens 44 ' ” ‘| + | ; lef , 
if PEEL i) Thhis Case, tha : ' i <— & stiputla 1C}t ' 
+ *. Bai | i ’ ' | If bi 
mance Ci hk AGCIVaA +P weN OLIU i neres aiivi- 
— | ; ? 
* : i + 4 a 
nds in excess of 7 per cent. were ear vr if the mark 


ilue of the stock advanced beyond the sum advanced by thi 
. ° . ‘ : | } +} Sconeel . , 7. 
laimtiff, then he could elect to take The dividends o1 thy sfock. 
, | os r : ; 
not, he had an agreement for the return of his prineipal 
: rat 
ith leoal interest. ['nder the arrangement, the plaintit 
. ® : . . hy: | «| : . ’ —T «| . 7. . 
nt receive more than ieval interest, bul Could not POSSI DI 
Se mM 
CeCTV' less, He did not hazard Llis principal but only thi 
nterest, and these ar well-known characteristics OF usurious 
ntracts, 
‘+ \\ | ‘| e ° i i i ‘ ; : i 
here a span of horses and other chatteis are conveyea 
‘ 
" : ! +} 
on ah agreement that thi owner 1 yr pul ‘fase the “cLitit 


ithin SiX months, pon paying Cine mount advanced with 


interest for the 


1 
. 


j _ “ ! | i ‘ ’ ‘ 
ise thereoft, if was neid thal the contract was 


usurious upon the face of.-it. 


a) rhaveathe: Ms, P, iCe,. Mia Arthnr. 4 


| ‘ i ; i >| — } | 
Dr) eet hte | thie plpel sloned 1») Blan mad struthners 
’ . : . 
aione. Wwe think a Leven and usurous intent is manhtiltest, 
} ! , , : . . " ‘ . 
But, taking the testimony adduced by plaintiff, for true, and 
' » 2) 
ing it a fair construction, whilst it furnishes the on/y prool 
. ' ’ P , : } ‘ 
the case, of an undertaking DY defendants to refund. to 


, , , re aye 
he plaintiff. moneys he nhinght or did pry LO thre Blan Lron A 


le ' -. , 
Stet ( o.. tor stock, If cléars away the doubts arising from tiv 
ise of the language of purchase and sale in that side of the 

> } ) ; 
1) Lai Blan and Struthers, and characterizes 

a, + ie eT Pl _ s j : 
or] men METWeeH i PRU nore TULLVY as for a loan 
} ‘ - ? j 4 | : 

LPM] LISLUPLOLS, if tvViiit 1} ) CSC pe repair Phil CONCIUSION, ee TCs- 
; : ‘ : | . ,* . 
dines as a witness fhimsell, that he was iIndisposed to vo inte 
’ ’ +i ; eon : y ’ ; cat + Bil: : > ‘ 
ne Thine (the su SCriIption i] ireemMment of rir’ wane 

; ’ ° . : ; . : 
struthers was brought to him. H reads nm evid nce the 


deposition of J. S. Wallace. who savs he was sent Ly) his 
(Drexel’s attorney, Marshall, to tender stock of the Blair 
Iron & Steel Co., and demand of Struthers the money bor- 

ed by these cd fendatits. Blair and Struthers, of Joseph , 
By x g thi plaintiff. Li ealls it money borrowed thre tina - 
iti his sgousWwers., his thy plaintiff proves DY his OW} lpstruct- 


, 


ed avent., How, then, ean he contend that there was no in 


his own proof that he so understood it? ‘To sav the least. i 


. 
; 

ition ot a loan when the contract was made. in the face of 
: 

Vas a fact which ought to have rone to the yury Upon t hye 
evidence. But the judge, easting aside all the evidenee ex- 
' . ? . . - 
cept the paper signed{ by Blair and Struthers, decides thi 
point, both of law an@ tact, on a construction of that paper 
alone. He says: “ Ont’ that subject (usury) we are obliged to 

i 
speak from the face of the paper a/lon (there was but on 


paper—that signed by Blair and Struthers—before him). 
‘ ’ ae 


= j rs Pus il 
i p S*aP i}? il. 
} } ’ : 
pauper), the question is VoOe THe! 
i i i 
rt . 
phere is ho usury ubliess there 3s 2 
} } 
j“uestion Is whether there 1s a loan « 
} } ’ 
‘ yy money Wi mAave I OK ( 
’ : ‘ 
wae \WWe mostrict yor Pipi rhere 
rere Was anv mtention to 
‘7 } i 
md detendant. ‘va me*ryy | ti} \ 
: 
Here the judge is mistak 


i) 
a a 
i i i 
, " ° 
; , ' 
th \WWils before hin is ride tit J 
j : 
’ > t iz ’ 
Piasicie it ii} j )) a Wed) i) 
| j } 
} Vel cing it It shoul 
j .4 
| boy t bitC’L, 
: 
' > ’ 
' ’ ’ ’ 
Pi; ; if th = , 
i 
; | ; ; | 
» if Willi int CiOces THe 
/ i 
4 : { , : 
itn CICLIVeETY OF S (‘hy iT ait ' 
: 
‘ - SS ‘ ’ ‘ : . 
Phe rig to deliver it a 
| ' 
, q 
ssly reserved, Ihat if it shoul 
=i) | it ne cou d reaiiZe Tiel I i 


1 ¢ pe ent. interest, eith , 
dividends, or by sale, Blair and 
Chnout pavil yr mor ra new b 
nied, And tO SUP} pOs thet Blan 


suincient to impeach their Sanit’ 


void by reason of the Incapac! 


“ 


But. construing the contra 


; | sani ornaed } hy} 
COHNCIUSIVEeLV cderermnines if »\ is 


' purchase sic stock auveor in tea 


’ 


mS pe 
= ' ‘ ‘ ! | 
pt Pi " ' 
> = 
rT } 7 | : 
; 
an ~ PUupers mreru 
PCT oT) i 
Her weeLh tf) j 
re Was no eviden 
iMpOSsITION Of Wa 
a 
| ’ 
~ ‘\t = J 14) | 
Wits TO) FOO i"; 
? ; " ' 
>the pUury, V 
il}. [ 
: 
contract tor tl 


n of Drexel is es 
Lt©@ 1} market Value 


’ 
ionev advanced on 


ing’ If and recel Vin! 


~~ 
rs would not eet it 


would hardly ly cle 


truthers would acre 
’ | 

tthe time of deliv- 
. j , , 

: nrerest, Suvorect if) 


nvolve an absurdity 


rm nder the contra 


t the parties to con 


loan, as the plaintill 


and claim for thi 


- edings = * hides ences ™ 
’ 
: ; , ; : , , : 
nev, suing tor it, the ease Is brougni within the ringe of 
i! requ nt DusThess Transactions, li Is Hot ubulsual for 
’ | ‘ i : 

MrSsonS irties TMai\ Y wUnNderhiken iterprises, In the com 
boats ‘ As acel ‘ TTUTE ot _ ; i , ; ; 
etion of which WiIeyV alice pat yreat vaib, to nnd the Cost of 
, —" oe , — : > on 
onstruction greater th inftheirr first estimates, th i’ tunds tall 


short ana thes must borbow moneyv, even at CXCe@sslive rutes, 


or tO what they have nvested., ais Wi 1 is thi profits they 


Ve . , : —- 
‘ x pected to reatiize Trom thre DUSINESs, \\ hilst. theretore , thi 


theorv of bargain and sal® is inconsistent and absurd, that of 
j 


aerers ment tor cl loan. eye 1} for eNXTraA interes st. 1s supported 

both by reason and business Usage, Many like eases have 
; ; 

come into the courts and been adjudicated , and though infinite 


" } } a. | : : 
schemes and devices have’ been resorted to, in shaping papers 


tO avoid tne penalities for faking CAC SS1V interest or premium 


ror thy the. ot money loaned. th \ have heat he 1} allowed to) 
} : , 
prosper, the courts alwavs seekine ror the actual and tru 
meaning and intent of the: parties in such contracts. 
} 
The price at which Drexel purchased (or subscribed for 
shares of stock of the Blaw [ron & Steel Company was 850 
sa ne 
per share, as appears by thie agreement and certificates, or fifts 
be ; ; : “y 
per cent, of its par value, and, at that price, it paid to said 
company, through Diven, trustee, who “ collected thi subserip- 
. ‘ i 
Hons on the stock subse; ibed for” _— ~and rece ved certificates of 
stock for the same. Could he have paid on subscription, had 


; 


he not subsertbed? ‘The money went into the treasury of the 


company, the WIthess, Smith. being treasurer, as he testifies. 
Drexel declined to subseribe until this agreement of B 
and Struthers was brought to him, as he testifies: and he sets 
forth ip his declaration thet he subseribed for the same in 
' 
consideration of this agreement of Blair and Struthers of 
April, 18i3. He thus, as before mentioned, connects his sub- 
scription and the agreem nt: of Blair and Struthers as mutual 


considerations, and identifies them as constituting one contract, 


eal 


“~— < 


id 
i 
| rm 
ee 
a 


} " ' ; ‘ : ‘ ; . : 
inal that Upon tnat contract ie cl tive } yeaiet 


, oun 
| ti} STOM' I wit eontcract ik. | 

i i} sip ~ rptit anv iti ' | ; (| — ‘\\* | | 
it) LDS /, r Te iy f | ~ - 7 re ) ' 

1] SCTEpPtion ana payrnent ro ff pany. t recites | 

a ; . ' . i. 

[ Blair ha struthers ayrecadi to | ise Ot Him uy 

’ © £5*3 . " j 

I} if piamntie ~ dssum ption ana | - to the effect that | 


uivanced the Ones for the ste : rn} detendant s acco 

His only right to receive and hold tl certificates was ther 
fore as collateral security for their obligation. He neve 
owned them. A purchase of th Own) stock Dy Blan ind 


Struthers could not have been meant ihe most that could 


—— 


be said under the terms and fair construction of the acre 


ment Is that. cul the end ot a year ii oht deliver up to them 


their agreement or obligation, and thus become the owner of 
the shares under his right of option He would then be in 

ondition to offer them for sale; and to name his price, an 
not until then. Hie elected not to become thie oOwhel by not 


—_ 


—7 1: ) r , = 
viving up the obligation, and thus confirms the construction 


t , 


that a securitv for money loaned le Kivanes Was tne true 


meaning and intent of the parties Lhis is on his own theors 
und evidence 

Lo p chase at price give a interest, and to pay 
DICK Ol refund the same amount jmvanced, With ite = f 

: : : : * ; > * 

eXpressions which convey substant \ ne same mennine 
{ } ’ ’ : : : 
the language ol bargain ana saie Dbelng evidentiv used 


der less conspicuous the purpose of the option reserved to th 

plaintiff in the contract. If, on 1 face of the paper, any 
dloubt should exist as toa loan be ine tin understanding of thi 
plaintiff in making this agreement, it is dissipated by the tes- 
timony of his witness, Wallace; who, sent with instructions, 


says he tendered this stock to Struthers and demanded thie 


® hss we * 
ae r= &. & a el si - 
4 
i 
? 
‘ 
? 
} , : | ; F | ie. —— 
bic’s OOPrrTOWeCU DY Lije@se defendan Be Blan and Struthers 
r «yy . 
ty eS Drexel. th pDruntn 
} : ' ' ‘ 
Lt 1 at NWais aiter Dorroaved Done’ ne states three Litnes Itt 
his answers, deliberately made to interrogatories put by the 
RTs | | , , s 2 . eee 
pPuathitiil s aLLOrTHneY, Ol COLFDILISSION., Here Is plaintifl = OW] 
% . 8 ' ae 
Ustruction OF The contract, Given bh allewed mstructions to 
| | it cisie 
lis ae Whien lbstruct»ons, il would seein, especially re- 
| . : | | . iy i } 
Lt fill tf KCC) stru bH@Crs Lil thilia Lihat it Wits tor porrowed 
. , . 4 re 4 i] 17 ; . ; 
money, [his testimony of Wallace was not alluded to m th 
i } ' ‘1 ,° ; ; . . 
harge ot the Court CXCCDL Casual! hn reading’ the deposition 
Its importan hould pave been impressed on them 
t ; 
sii ‘ aur ;i\ 1) rite itid’\ - Von Will Den} it} mind thie 
S sa 4 1] —e ey 4] , 
Lt LOA Wa mice Well iit f WILtTL Cll papers and cf cluty Lo) 
periorm ; he was under instructions, vou are to inter trom his 
? ; 
festimony and that ol Mr struthners, whether he complied 
: } * 
yith his ibstructions or not, 
P| , : ‘ 
StTruth = no withess:to pI nstructions and there is no 
| TE riya bay “. \ . ; ‘) ' ti ) L | yy iar ’ le : ’ 
» that if Liicil il “aw Of} pneu oe fil, iit Otis CV IdChoCct )i 
q ‘ 
, , O « , — 
Wallace himself, and trom pis LestinboOhny aione Can Lhatferences 
’ » . , * 
on the subject be made. #esides, the issue was not on his 
! 
4 4 } } ° ' ° 
nstructions, but on what he did in the way of tender and de- 
mand. Iu the charge his Honor dwells on other portions of 
: 
77 . . } . 1} as > . 
Wallace’s testimony, but aveided al! notice of the legal effect 
3 
, ; 7 , | .** 
Ol pro py r mterences to be GPawnh Trom the word * borrowed 
so often us 7 lt) it. : 
; 
— ;, , . 
ne yury would. ith i COMMON sChnse Way, Say ; \\ here thi 
} } } , : 
one borrows, the other lends;—the result being a loan by one 
to the other—Yet they would be slow to say, that, in summ- 
. ’ o > > 
ie up the case to them, the judge had left out or miscon- 
: 
strued material parts of the testimony ; or dispute the correct- 
ia ‘cor , ! 
ness of his Opinion on facts, } 
r 7 . ’ cae a: ry, ™ — - . . 
Ln i] hite et ad, DS, Wright; LQ king, ¢ : ra io, it Is decided 
? 
that where the lender of stock reserved to himself the divi- 
, 
‘ 
—~ —_,._ 
OO 


’ ’ : ’ : " : 
dends hy Will of mterest, ana Lil Option OF i 
! i - . | 
future dav whether he would have th 
’ 


“till produced Ly thie “aie of if It pa c to) hin 


) per cent. interest, the bareain is usu 


no differenc whether the whole or tne acre ti nt Was Conramned 
: ® + . | » °F . 

nb one trbstrumecnt, oO vhether th (| procured (ne eX I 
: , ; 

ron Of two tnstruments DV one men he might compel the 

replacing Ol thi stock, hy thr One! the repayment ot the 

| . » % ; fF ' “ 
money and interest, In this case Abbott, C. J.. refers ay 


provingly to Bernard vs. Young, 17 Ves., 44, 


- | \ 
im woieh the 


\Laster ot the Rolls. ID rlVINg idem nt. SUVs: “The len oO 


sat 


is, Al his election, to have his prine pal and Interest or to have 


, — , — 
iviven quantity Of stock transferred to him, His principal 


was never In anv hazard, as he was sure of having that with 
legal interest, and had the chanee « an advantage if stock 


rose. It was usurious to stipulat tor that 


chance.” The 


contract was declared void and a noh-sull awarded. 


Bayley, J.. and Holyrood, J.. coneurred with the Chiet 
Justice. 
In Latehfield vs. Irwin, 51 N.Y 


D1, plaintiff transferred 


Td) defendants by receipted bill Or saie Certain in. ht. bonds, and 


with it a wuarantee that if certain conditions were not fulfilled 


within one vear. the money. with interest. should be refunded 
eon oe , 
upon return of the bonds. ‘The conditions were not performed 


within the year, ana unde) certain negotiations the matter ran 


along for some time, when suddenly the 


bonds rose i alu 
arte ™ ill Viiille. 


and the plaintiffs tendered the mane paid for th i ana dle- 


manded their return, which the detendant refused Held. 


ts 


that the plamtitt held no option to demand their return upon 


tendering the money, but that the option Was with defendant 
° ° ’ ; 
to determine whether the transaction should be an abso/ute sal 


or loan. (Similar to the case in hearing 


with the parties hold- 


ing the option reversed.) Earl, C. J., in his opinion in this 


+ 


case, cites, amongst others, the case of Enos vs. Woodward, 4 


(onn,, 240: wo agreed LO Sf I] tO b. ct rtain lands and COn- 


vey the same to him $n a day named, and 6. paid down the 


purchase money. Atalso agreed that al the expiration ot a 


~ we 


year, if b. should des 


interest. The eourt held that this was in effect an alternative 


re it, he would pay back the money with 


igreement, either to ssell and purchase land, or to lend and 
borrow money, as Bo mieht elect at thi end of the year. Lb. 
had the option to r thin thi property conveyed or to turn the 
transaction absolutely; into a loan of money. 

In Boynton Us, Woodbury, 1O1 Mass. 346—A. agreed i) 


} ’ Ys H } , ° ‘ j } 
writing, that whereas B. had bought of him 20 shares of stock 


certain sum, he, in consideration thereof, would purchase 
wick said share =. if b. “i> ¢ lected, lth OH year from date. and. 
Lpon the written request oft b. aeele reussivgnment ot sad 
shares, would pas thi said “titi ana interest. t Wiis hela 
eine it Wis B 's option whe thie r to hold the share = iis purchased, 
or merely as collateral security for the loan of the sum loaned 


, _ , } ;, , Z , , , 
OV rilm. And the Judo atter having examined the author1- 


ties extensively, decides that “the contract fairly construed 
r1ves them (the defendants there as the plaintiffs here) th: 
option to determine whether the transaction shall take th 
form of a loan Ol money -they holding the bonds simply cls 
security, or whether it should stand as an absolute sale of 


bonds,” 


lh Cuackenbos Osx, MAY Tre, 6 N. . >4 § it IS decided that 


‘ 
, 


a sale of railroad bonds on time, at more than their market 
value to enable the vendee to borrow money upon them, not 
a bona fide sale,: but a usurious loan. Allen, J., says the 
transaction must be judged by its real character rather than 
by the form and color the parties have seen fit to rive it. 
The shifts and devices of usurers to evade the statute against 


usury have taken:every shape and form that the wit of man 


! ' ° ; 
could devise, but none have been allowed to prevail. Courts 


7 > } ® . g* 
have bee bn astute in vetting at the true tntent of thre parties, 


ind giving effect to the statute, &e. 
in Lronn et al. vs. Vredenburgh’s Admr., 43 N. Y., p. 196, 


t is decided that “ when a lende stipulates for a contingent 

+ , | 4 : ‘ P ’ , a : 
enehit beyond the legal rate of interest, and has the right i 
ny event fo demand tine repayment ft thi principal with 


egal unterest thereon, the CONTTUCT Is Il yiolation of the Startut 


prohibiting usury, and ts void. 


Allen, J.. in the course of fis o} nn this case, remarks, 
1Og. lh: ‘“e] .. ae | , —o _ red | 
Jos that Line USUPIOUS COM pensal mh oOCInNe reserves Ls 


© contract. the pa 


— 


Seo > £5" 1 ’ : a 
lide piammtitl iy T ihe Unegquivocal fern 


- could not be relieved from th iClat CONSeGuUenCces Ol 


bY anything that transpired during the nego 


tne avreemen! 
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(JEORGE SuHIRas, Jr 
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Supreme Court of the vated States, 
To THE Ocroper Term, A. VD. 1883. 


No, ae 501 


HENRY F. BEAN ann JOHN W. ALSOP, APPELLANTS. 


AGAINS] 


WILLIAM L. PATTERSON, MARY MILLER, WILLIAM 
MILLER, ELI |. SAEGER, MELCHOR. H. HORN, 
VALENTINE W. WEAVER, WILLIAM B. POWELL, 
ED. E. POWELL ann NATIONAL BANK or CATA- 
SAUQUA, PENNSYLVANIA, AppeLress. 

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 

FOR THE WESTERN DIVISION OF THE WESTERN 
DISTRICT OF MISSOURI 
4 


& CO. PRINTERS, VOURNAL BUILOING 


Supreme Court of the United States, 


lo THE Ocrosper ITeERM, A. D. 1882 


HENRY F. BEAN ann JOHN W. ALSOP, APPELLANTS. 


AG AINS] 


WILLIAM L. PATTERSON, MARY MILLER,. WILLIAM 
MILLER, ELI J. SAEGER, MELCHOR H. HORN, 
VALENTINE W. WEAVER, WILLIAM B. POWELL, 
ED. E. POWELL anno NATIONAL BANK or CATA 
SAUQUA, PENNSYLVANIA, APPELLEES 

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 

FOR THE WESTERN DIVISION OF THE WESTERN 
DISTRICT OF MISSOURI! 


4. NW. FAREY & C PRINTERS RNA we ~G. KANSAS 
Filed Octeber-~~ As D-1883. 
IP f 
tf 
“ye he” 7? 2) i ae 


if 


Supreme Court of the United States, 


To THE OctrosBer ler. A. ID). 


155 3. 
Vo. 
HENRY F. BEAN anp JOHN W. ALSOP, Appettan 
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Be it remembered that on the 23d day ot October, 1874, H. 
, Paanm ar | \ ] mn filed in the he clerk ; 
I Bean and John W. LISOD fled in the office of the clerk of said 
> | 
circult court, 1n \ i n,.thne tolnlowing petition, tO-Wit 


, 
un r the firm name of Bean & 
4 i 
i I< Plaintifis 
avainst 
14 ' 4 , ‘ 
WILLIAM L. PATTERSON, MARY‘ 


»" 
MILLER and WILLIAM MILLER. 
/ VP Ve nilants . 


_ , . y ’ - ‘ ; ‘ ‘ . " 
The plaintiffs complain of the defendants, and show to the 


t . , . 
court that heretofore, to-wit: On the 2Iist dav of October. A. D. 
} } r ; in tii - 229 Sar hr : . ir 
1874, the plaintiffs instituted a suit by attachment in the circuit 
court of Atchison county, Missouri, against said defendant Wil- 


‘ 1] ' . 17 +} » y ‘% } " " ' ae : : ‘> 
im Miller, wherein the amount sought to be recovered 1s sixteen 


thousand one hundred dollars; that upon the same day a writ 
of attachment was issued out of the office of the clerk of said cir 
sheriff immediately thereafter, on the same day, levied upon the 
following described real estate asthe property of said William Mil 
ler, to-wit: Upon the northwest fourth of the southeast quarter and 
the west half of the southwest qu irter of section No. eighteen (] 8), 


the south halt and the west half of the northwest quarter Ot set 


: ‘ ae H x _ 1. ~ ’ — . ” 
tion No. nineteen (19), and the southeast tourth ot the southwest 
quarter oO! section No. twenty wnt (28), 1n township NO. SIXtV-SIX 
(O60), Of range INO. tThirty-elgnt (54), the east half and the northwest 
‘ +} { th . +}, , Y ef YF 1 +¢hea sath 1 4 +1 , . * c> 
MJUILLIL Ui il ij iid i ant iif SOULT ASL i larter ol Sst 
: 


{ . ‘ ® } ? . ° » 
tion No. twenty-four (24). and the east half of the northeast qual 


+ 
+ 7 rtins of 4 sairth ; ; rt} ft mi94rt > ’ th ) +}, 
fee is nO | vv 5 ‘ Lti Mi lO LnWwest ;M ‘ titi Lit NOTLO 
half and thurect oth —- nt] > gamart 
Lil iti SUOULLTIW roOurtn ' Lilie POULNC ASI (] BB EGE e Ot sé 
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‘ —s Bera (OF : ‘ . hh, | sow? — : . . 
tion No. twenty-five (25), in township No. sixty-six (66), of range 
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iT) p NSC SSIOINz ' Cit eG Trea ( LL¢ (nat 4 
. +4 ‘ } . ’ } +] } ; . 
Same Was lire | ee 1 ‘J lay DaAlt Liit WilOTt () fag (CT | iT 
: : 
> ; / + ‘4 } + » i ; '* y 1 " ‘ 7 { jy +} Orth j 
Wi Saiti Lilt LC t rv iS, LO-W tj f i Lf) Gid} 
| \ \I : | 
O1 Nove lve . \ ‘a, pO Willi » ‘ \ ii ATTN ’ Cl Yad StI! l i' 
} 7 , , , 
: o aot d te | nd } fe. the 1. Marv Mille: 
Ownel Ji tidi I i ‘ eeae i > \\ i- [Ne Scliltl Lat ad i 
. . * ; . 
reas ‘ : " ' +] ‘ | } . \ | ' 5 nee 
ep Cm UL! tl Alii TT} ‘ ’ ] ‘J i\ ( ‘ ry ) isi4 GrellVv¢ rea 
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? ct 1 a4 Yr ry 7 \ ,rT) | |? a | » art ; cys vs ; tru ’ " 
LO Sala Geiend \\ L] i LILLE TSON, a CCTtLaAlN CGeced OFT LFUuUSt, a 
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lefendant said debt and 


ad ol] { n consideration thereo!t this detendant paid to 
4} +? ™ * , : : } ‘ +] 


said dept. in good taltn, and without any 
knowledsg nv indebtedness of William Miller. or of any suit. 


Or Ot anv Purpose ; Salad Mille LO defraud anybody, and betore 
aid debt become due, and well knowing that the sole and sepa 
te money and property of said Mary Miller had been used as 
ld Wheretore detencant prays to be dismissed hence 


with his costs VORIES and others 


‘ ‘ 


Att'y S ior De fendant 


iarv term of the Atchison 


‘ } ‘ an ‘ : hoi 
ntyv circult ce ri ntne Zot iV O] lanuary. ISSO, ‘It DeINnYg 
} | - ] sa a } » e .s - P 9 . 
tne tnirad Gay Ot} Sal rl tne turther 1olowing proce edings were 
; : . . 
nar nd aone in s ( 1S¢ na entered oO! record, viz 


WILLIAM PATTERSON, MAR\ 
MILLER and WILLIAM MILLER, 
Defendants 

Now comes the plaintiffs, by their attorney, and files their 

| In? Beli 3 Seager. Melchor H. Horn, Val 

e National Bank of Catasauqua, Pennsy| 


_" 
meee | 
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ll and E. F. Powell new party defendants. 

y the court that sum 
mons issue for | lk. Powell, directed to the sheriff of Atchison 
county, Missouri, and made returnable t 


On application of plaintiffs it is ordered by 
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» the next term of this 
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It is further ordered by the court that publication be made 
to the balance of newly-made defendants, notifying them of 


ORDER OF PUBLICATION. 


—s 


Atchison ( ounty. Missour) 
HENRY IF. BEAN and JOHN W. ALSOP, under > 
the name of Bean & Alsop, Plaintiffs, 


WILLIAM L. PATTERSON, WILLIAM MILLER 
MARY MILLER, ELI |]. SEAGER, MELCHOR 
H. Horn, VALENTINE W. WEAVER. the 
NATIONAL BANK OF CATASAUOUA, PENN 

SYLVANIA, WILLIAM B. PoWELL and E. F. 


POWELL, under the name of W. B Powe i] 
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ed to be satisfied, and the hen re 

mbraced in said deed of trust. and that the lands in said 

f{ trust, or so much thereof as may be necessary, be sold 

» satisfy said judgment of plaintiffs; that in case the court should 

In ny portion of either said deed of trust or Koontz judgment 

been valid liens against said lands, then that the court 

Ki nt of the rents and profits received by defendants 

, nas. and of said sum ol SIX thousand [wo hundred 

served, together with six per cent interest thereon, 

om January 3d, 1876, and that the court marshall the liens and 

issets in such a manner as to pay said Herman Koontz judgment 

rst ¢ | 291d S ( it} ist quartel ot section twenty four (24) and 

Ll Nodaway county tract nd the rents therefor, and for all 
rnel oper reliel 


Moga BEAN & ALSOP. 


By TouHN P. Lewis, their attorney. 


And afterward it the Mav Term. 1880, of said circuit court, 


naa wards, 
and the 24th day of May, 1880, the following proceedings 
were had an qone 1n § 1 court, in the matter of said cause 
HENRY F. BEAN and JOHN W. ALSop, unde! 
the name of Bean & Alsop, /P/ainttffs, 
WittiaAM L. Patrerson, WILLIAM MILLER, 
MarY MILLER, Et |. SEAGER, MELCHO! 
H. Horn, VALENTINE W. WEAVER, THI 
NATIONAL BANK OF CATASAUOUA PENN 
i | 


Now, on th day. comes plaintiffs and file bond for costs. 
and the ilso file proof f publication of order made at last term 
as to Melchor H. Horn, Valentine W. Weaver, National Bank of 
Catasauqua, Pennsylvania, and W. B. Powell: and also, at the 
e defendants and file petition and bond for re 
il of use to the circull uurt of the United States tor the 
of Missouri, which said 
by the court, the court 
appro\ lers that said cause be re- 
Said circuit court of the United States, and that the 
this cause be certified to that court, and that no further 


. f: , a , . ¢ . . - . 
In the Circuit Court of Atchison County, State of Missouri 


HENRY F. BEAN and JOHN W. ALSop, 
Plaintiffs, 
WittiAM L. Parrerson, WILLIAM Mi rapier removal (0 
LER, MARY MILLER, ELI |. SEAGER, z nae" ~~ court of the 
MELCHOI H. Horn, VALENTIN} VBNCC States, Wester 
W. WEAVER, NATIONAL BANK Ol 
CATASAUQUA, PENNSYLVANIA, WII 
LIAM B. Power and E. F. Powe .t, 
Defendants 


civision of western dis 


trict of Missouri 


Your petitioners, the above-named dete! its, respecttully 
Ll. , 6 hee } “ 1, ] ‘ . el. ’ +} . > ’ \ " .% ? : 
snow ae. ili monoravie court tha Liat iil Lil IT) ith inh Gils 
. .*% +} " 1 ¢ | ’ sy sy ’ , +) 
pute it) =e abpoVe-entitied Sultl exceeds, x \ ) OSLS. Lilt 
7 C “a 4 ; li. 
SUtT) } ’ i tJ} iivVe j IMnaread =f miaATS 
hat tne controversy 1n Sala sult 5 DeT' en ciuizens OT dali 
ferent States, and that the petitioners V | itterson., 
felieaaqey i] . } i] : ‘ e] os 0% . 
William Milles and Marv liller wer Li n O} the com 
. 4 } 4 ' - : 7 . 
mencement of this sult, and still are, C1tlIzZens OF the state ol 


Illinois, and the petitioner Eli |. Seager was then, and still is, 

citizen of the State of Pennsylvania, and that the pe titioners the 
said Melchor H. Horn, Valentine W. Weaver, the National Bank 
ia, and William B. Powell were then. 


inia and residents 


of Catasauqua, Pennsylvat 
and still are, citizens o1 the State of Pennsy!| 
thereof, and that the petitioner the said Ek. F. Powell was then, 
and still is, a citizen of the State of Missouri and resident tl 
of; and that the plaintiffs in said cause, the said Henry F. Bean 
and John W. Alsop, were at the time of the commencement of 
this suit, and still are, citizens of the State of Ohio and residents 
thereot. 

{nd your petitioners offer herewith a bond with good and 
sumcient surety for his entering in said circuit court of United 


states, on the rst day oO} the next session, a nV of} the ree ord 


in this suit and tor paving all costs that may be warded by sat 
circuit court if said court shatl hold that this suit was wrongfully 
or improperly removed thereto. 

na they pray this honorable court to pro eed no further 
herein except to make the order of removal required by law, and 
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Now, if the said above named petitioners shall enter in the 
said circuit court of the United States, on the first day of the 
next session, a copy of the record in said suit, and shall well and 
truly pay all costs that may be awarded by said circuit court of 
the United States, if said court shall hold that said suit was wrong- 
fully or improperly removed thereto, then this obligation to be 
void; otherwise in full force and virtue. 
Witness our hands and seals this 24th day of May, A. D. 
ISU) 
ALFRED A. J. WANNSCHAFF. [SEAL.] 
A. Bb. DURFEE | SEAL. | 


STATE OF MISSOURI, } 
COUNTY OF ATCHISON. |} 


SS. 


[, John W. Smith, clerk of the circuit court in and for said 
county of Atchison, do hereby certify that the foregoing ts a true 
and complete copy of the record in the suit therein entitled, as 
the same appears of record and on file in my office 

In testimony whereof I have hereunto set my hand and 
(SEAL. | afhxed the seal of said court this 14th day of August, 
| — | | 
JOHN W. SMITH, Clerk. 


And atterwards, to-wit: at the regular October term of said 
court, and on the 29th dav of October, A. D. 1880, the tollowing 


entry appears of record, to-wit 


ORDER FOR COMPLAINANTS TO REPLEAD. 


against 
~ ; 


W. L. Patrerson ef ai. \ 


This day come the parties, by their solicitors, and the motion 
of defendants to require complainants to replead is taken up and 
ustained; thereupon leave is granted said complainant to replead 
by December rules; to defendants to answer by February rules, . 
ind to complainant to reply by March rules. 


And in vacation of said court, on the 2d day of December, 
A. D. 1880. the following entry appears of rece rd, to-wit; 
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H. F. BEAN ) 
against 


W. 1. Patrerson e/ ai. ) 
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Za) 
did then and there levy upon and attach the f 
real estate is tne Drope ty O} said \\ lham Viil 
northwest fourth of the southeast quarter and 
the southwest quarter of section No. eighteen 
Ol ti nortnwesi quartet and the soutl halt } 
teen (19), and the southeast fourth of the sout 
section No. twenty-eight (28), in township N 
range No. thirty-eight (38); the east half and 1 
t the northeast quarter, and the southeast quart 
twenty-four (24), the east halt of the northeast « 
west fourth of the northwest quarter, the nort 
east quarter and the southwest fourth of the sout 
section No. twenty-five (25), in townsh N 
lThira [hat complainants so prosecut 
ment. that thev. in the month ot May.A. LD). 187' 
ment in said cause, 1n said Ate hison COULTYS Cire 
sum ol] rourteen thousand (WoO h indre a ind 
iL Oths dollars tor their debt and damage 
t. which judgment bears interest at six 
t | t Sa 1 Will ATi) Ni ller App iled Sadldi Cd 
é rt IO! said to tn supreme court ot tf 
\\ th idgment of said circuit court w 
{f May, A. D. 1879, by said supreme court, in 
ind athrmed, and that the mandate of said s | 
ny SalG | lidgment, has Since been hled 1 Ss 
court 
Fourt That there has, since the decisio1 
court rO-wit on the yA sd day Ot Septem \ 
collected on said judgment, by the sale of said 
of section No. twenty-four (24), the sum of thi 
ind fifty-seven and ZU) LoOths dollars. hesides « 
your orators alle AS th it the entire balance OT | 
interest thereon, remains due and unpaid, and i 
effect 
kitts That said suit was instituted upon 
y and between the complainants herein and sa 
in the month of August, A. D. 1873, for the pert 
tain work and labor upon a railwy in the Stat 
which your orators, the plaintifis in said attachm 
the years 1873 and 1874, perfomed large quanti 
greater part of which was performed, and for w 
William Miller owed said plaintiffs at the ti 
deed of trust hereinafter mentioned. 
Sixt/ That said William Muller, at the tn 
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ent thereto, was the owner of the above d 
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full force and 
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William Miller, 
rmance olf cer 
of Ohio. under 
nt suit, had, in 
s of work, the 
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hich defendant 
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e northwest fourth of the northeast quarter of 


Jo. fifteen (15. in township No. sixty-six (66), of range 


No. thirty ht (38), in Nodaway county, State of Missouri; that 
S wel ltogether sufficient to have paid the whole or the 
i? | tte] Nort) Ti ©) scald debt 
i 
sevents [hat after the exes ution of the contract so sued 
pon, and th rformance of the greater portion of the work 
qone tnereunacer, and while said work was still in progress to-wit 
on the tenth day of November, A. D. 1873, said William and 
Mary Miller, his wife, executed, and on the 7th day of February, 
1. D. 1874 led for record in the office of the recorder of deeds 
OI Sa \ son county deed of trust, a copy of which 1s at- 
tached to thr ginal bill in this cause, purporting to convey to 
{ { qaeren ni \\ iT} Patterson 1] the sald Atchison county 


nds except the said southeast quarter of section No. twenty-four 
4). for the alleged purpose of securing to said Mary Miller a 
pretended indebtedness from said William Miller to her of the 
sum of sixteen thousand dollars, with interest, which sum of six- 
lol] | to have been received 
he individual property of 
d in payment tor the 


ri estate in said deed of trust described; that said deed of 
trust pre ed O! yrreciosure, in detault of paym nt bv said 
trustee, Wi bhatly Patte On, OF in Case of his absence ee death QO] 
refusal to act by tl the icting sheriff of Atchison county. Mis 


sourl hat at said times, William Miller, and betore the execu 
tion of said deed of trust, was and is insolvent, and has no other 
property out of which to pay the debt of complainants herein. 
Eighth. But your orators allege that said deed of trust was 
not made in good faith for the purposes therein expressed, to se 
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cure any indebtedness to said Mary Miller for moneys derived 


ite, and used by said William in payment 


for said lands, but was executed for the purpose and with the in 
tent to hinder. delay and defraud the creditors of 1m, the said 
William Miller. of their lawful actions, damages. forfeitures, debts 
ind deman: ind especially so to defraud your orators, and that 
all the parties to said deed of trust were cognizant of its rraudu 


lent purposes, and your orators further charge that said instru 


ier state that at the time of insti 


ifty one hundred and fortv-one, ot 
the re\ d statutes of A. DD. 1865, then and still in force, insti 
tec) lif TY) t} nature OT hn equity prod eeaing IO} tne pul 

: : ‘ 
pose o! setting iside said deed of trust. on iccount of the traud 
aforesaid, and that this suit is a continuation of that cause. 
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ter of section No. twenty-four (24), during the time at 
upied by said purchasers, Seager, Horn, Weaver and 
lars per month, and the rents 
he lands covered by said deed of trust having, dur 


_ | . . . oT . on + | { 3 . . - } 
ime, Deen reasonavDiv wortn the sum ot two hundred 


dollars per month, making in all three hundred dollars 


said Atchison county lands. 


hat said purcnasers Nave peen defending this 


nce they be ame interested 1n said lands. and said 
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pDiaintilns attempting to « olle« t Salad judgment by exX- 


unst said Atchison county lands. to-wit: in September, 
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ANSWER TO AMENDED BILL OF COMPLAINT. 


Said answer is in words and figures as follows, to-wit: 


In tl [Inited District Court. for the Western Division of the 
Western District of Missouri 


M1 I H HORN \ LENTIN]I V\ 

WEA WILLIAM B. POWEI in 

| POWELL. nder name ofl 

Willa Bb. Powell & Son na thre 

NATIO?D NK Oj] ( ATASA , 

PENN VANIA, Defendant 

The answer of the ibove named dé fendants to the bill oO} 

complaint of Henry F. Bean and John W. Alsop, complainants, 
filed in this court, the defendants, now and at all times here- 


iter Savin: and reservibny to themseives, and Cat h ot them. 
all benefit and advantage of exception which can or may be had 
Ol taken tO the many errors, uncertainties and other imperfections 
jiu said complainants’ bill of complaint contained, for answer 


thereto. and unto such and such parts thereot as these defend 
ants are adv sed 18 or are materi | or necessary tor them, or any 
of them. to answer unto. they. these detendants. severallv answer 
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Henry F. Bean and John W. Alsop are 


respectively citizens ot the resper tive States. as stated in their 
said bill, and that these defendants are respectively citizens and 
ents of the States mentioned and as alleged in said bill. 
The defendant William Muller says he is informed and be 
lieves that the plaintiffs were, at the original institution of this 
suit, and still are, partners as to the matters herein involved, under 
the firm name of Bean & Alsop, and the other defendants say 
they have not sufficient knowledge or information thereot to form 
a belief, and never were otherwise informed thereof than by com 


| 
; 


lainants’ said bull. 


p 
Second. The defendant William Miller admits that about the 
Zist day of October, A. D. 1874, complainants instituted: in the 


circuit court of Atchison county, In the State of Missouri, a suit 


, 


} ' . : | 2 4 > > . 
VY atta vainst tl said W nm Mulls e amount 
: ‘ : } ’ 1] 
claimed to be due was sixteen thousand one hun ilars, upor! 
| } ' | 1? } } | ; ’ ’ a ] —. 
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aescribed Ompiainants petition Al rendants 
SAV. if ANSWECI! to said altegations, thal \ suimcient 
| | : ; ¢ - 
Knowledge or int rmation thereot to ft lever were 
ttherwise s illv informed thereot than nts’ said 
nee 
Pidl 
Tht ’ he aerendant Wi iam Vil os com 
wy | " » * . , . 4 j ] sv . e¢ ¢ 7 | +} 
piainants s prosecuted said Suit of a L montn 
, 
t May \. D. 1876, they recovered a | circuit 
: ’ ‘ 4 
court of Ate son Counly, in the ost SG \i sum ol 
| } 
rourteen tnousand wo hundi | an | 66-LOOtHKS 
1% 4 7 ‘ 
dol rs, | ry i? cle ry bal ‘ iT) . a na 
by 3 } ’ ’ } ' ry 7 ’ ’ "mY ’ : 
Willi n PLidiViti nt it al Ss 1nieres si } | iT | 
that said judgment was appealed tro ) nt William 
| * ~ : 
Miller, to the supreme eourt of Missou loment 
: , } —— : ! = . 
was in all things confirmed. And the « its. In answer 
to Salad egal ns in reterence to the pros Lid suit and 
] : , } 4) 
optaining judgment thereon against thnell ndant Muller 
sav that thev have not sufficient knowledge r information thereof 
4 ’ a: ‘ } . +} . : ' ; | 
to torm . DERmCi. Sats ECVGE Wert OLNeCrwis Cclially intormed 
* ho ] ] ‘ } | 
thereof: than by complainants’ bill 
F | | * 1] } : 4 ¥ ; 
Lowurts he se aetenadants ail Sav tha » KNOW! 
edge or intormation sumcient to torm a De I netner any 
’ s , . 
H , ivy : 7 ‘ r] 
part Oot said alleged pUGLTH nt has een pa . indi nave 
| ho , _ } ‘ . > RSi 
nevel vpeen oTrnerw1sé LNLIOTrinice | cri reo ti . | nants bill 
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Fifth. The detendant William Muller am iat Salc sult 
. ‘ ; | : , io FF ' _ } 
was instituted upon a contract made DV and veen the com 
rr ; h 1 . : ] _— \ ™ «) 
pDiainants and himseil, in the month of Aagust, \ > Je } for 
' : ai = -* — 
the pertormance oO! certain Work and idAVUOT UDON iiway inf} the 
i 
Bes bas j . ' ol ‘ : | - r 
State ol] (on10. put as to how mut h WOTK (Lf) 434) pDialIntiii had 
performed in the years 1873 and 1874 he has neither information 
] } icy } _y ' ; , ” : ’ , ' } 
nor knowledge thereo!t sulicient to torm a De prior to the ex 
. ho ‘ a" , . 
ecution of the deed of trust hereinafter nam it anv other 


, 
time, prior Or subsequent. 
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, il saci iil eae 
And the other defendants, in answer to said allegations. say 
' } . . o " | ~ " 4 + * J " 
that thev have not sufficient knowledge or information thereof to 


orm a peuel, and never wer©re otherwise intormed thereot than by 


} ; . - 1] . ow 1} . Fr +} + \ > . 
S2x7 lhe detendant William Miller den . iat at tne time 


of executing the contract sued on, or tor any time before or sub 
uent thereto, he was the equit ible owner of the lands set out 
lainants’ bill, or that said lands were of no greater 
value than to have paid said judgment debt ie admits that at 

gal title to said lands was in him, said Miller. 
he other defendants, except Mary Muller, say that they have 
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in said comp 
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edge or information thereof to form a belief, 
1erwise informed thereof than by complainants’ 
ind the said defendant Mary Miller says that the equitable 

title to said lands, at the time specified, was in her, by reason of 
aning the said William Miller, who was her husband, her indi- 
vidual, sole and separate moneys, with which to remove liens and 
pay off incumbrances upon said land, by which she became and 


was in equity subrogated to the right of said incumbrances, both 
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by contract and in equity. 


Seventh. These defendants William and Mary Miller admit 

that on the 10th day of November, A. D. 1875, they executed, 
ie 7th day of February, A. D. 1874, there was filed fo 

rec ord in the oft e of the re order 2) deeds in Ate hison county, 

in the State of Missouri, a deed of trust, a copy of which is filed 
with said bill, purporting to convey to the defendant William | 

‘Patterson all of the lands in said Atchison county set out in said 


complainants’ bill, except said southeast quarter of section 
twenty-four; but they deny that said conveyance was for the 
alleged purpose of securing to the said Mary Miller any pre 


tended indebtedness trom said William to said Mary Miller, of 


the sum of sixteen thousand dollars with interest, and they charge 
hat sum had been, prior to said time, loaned to the said William 
Miller by the said Mary Miller, from moneys realized trom sales 
of her own, sole and separate estates real in the States of Penn 


| 


+ 
: } : ae : — } . os . : ’ . . : 
svivania and Missouri. and turned over tor his use and benfit in 
, 


good faith, to pay the purchase money and to remove incumbrances 
from said Atchison county lands, and done and made in good 
faith, without any knowledge or information or belief that said 
William Miller was indebted, or in failing circumstances, and 
which said trust deed, they still charge and say, did truly repre 
sent that said moneys, so owing by said William to said Mary, 
were received from the sale of the individual property of the said 
Mary Miller, and used by her husband in the payment for the 
real estate in said deed of trust described. 

And the other det ndants Say, in reference to said allegations. 
charges and statements last aforesaid, that they have sufhcient 
form a belief that said 
deed of trust was made in good faith to secure said Mary Miller 
In the amount of money loaned him by her out of her individual. 
sole and separate property and effects, and they never were other 


knowledge and information thereof t 


_~ 


wise informed thereof than by complainants’ bill. 
All these defendants admit that said deed of trust provided 
for a foreclosure, in detault of payment by said Miller, by said 


trustee William L. Patterson, or in case of his absence, death, o1 
refusal to act by the then acting sheriff of Atchison county, Mis 
sourl. 

Eighth. These 


lefendants, further answering, all say and 


charge that said deed of trust was made in good faith for the pur 
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iller. for and on account of moneys derive 
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rr the same, and fu 


said lands and remove 


| rther char 
Trust was not exec uted or the purpose, or wit 
der. delay or detraud the creditors of said W 
lawtul actions. damages. forfeitures. debts or « 
tnem or sala complainants, or either of then 
i? ud or otherwise wrong, and turther aeny | 
fendants ever knew or carried out any traud 
deed of trust; or ever knew, were Iniormed oO 
fraudulent on its face, or ever heard of it, ot! 
plainants’ bill, of being traudulent or dishor 
Ninth And the defendant William M 
tion herein contained in reterence to said co! 
ing another suit, says that he is informed and 
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of Missouri, a suit in the nature of an eq 
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uation ot that caus imended and m 
p irTtles, t] re be im’ Oniy hims if Salad \| \ 
|.. Patterson, as party defendants orig 
And tine othe! detendants., Lnswel f) 
charge, sav that thev have not sufficient k 
tion thereof to form a belief, and were 1 
thereof than by complainants’ bill. 
Tenth. And these detendants, Wi vi 
Eli |. Seager. Melchor H. Horn. Valentn \\ 
N\ ition | Bank ot (Catas Luu - th i ( 
herein contained, say that itis not tru that ont 
irv. A. D. 1876, the said William and Mary M 
including the entit immount thereinatter ¢ : 
fendants SseCaAVel H Th, Wi ivel ind tl Nat I 
sauqua, and the deed made direct theret to t 
Weaver, tor the consideration of thirty-six t 
dollars ( nanrein ivainst all ine mbrane x 
trust. and at the same time pretenc to a : 
TO sa . I i} 2Cavel (>] pret naeqd 
thousand dollars: and furth if not ti 
Seager. Horn, Weaver and the Natronal Bank of! 
immediat DOS ssion ot said lands, aitet 
hav ey Sine by themselves indi f 
said Powell & Son nd turther, it is not t 
Son have my itite tin said mMNncis. rer 
ind the detendants Powell & Son sav that 1 
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Mary Miller, 


Weaver and the 


d Horn and 
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said detendants 
itasauqua tooK 
eged sale. iT 
nnection wit 
said Powell & 
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said lands, and are not recel\ Ing the rents and profits thereof, and 
never had any notice of said suits or knowledge or information of 
iny fraudulent character of said deed of trust, otherwise than is 


1 an Ammniai ; > Bsa 
alleged In cOmpiainants Dil. 


And the other defendants, as to said allegations and charges, 


sav that they have no knowledge or information thereof sufficient 


to form a belief. and never were otherwise informed thereof than 


by complainants’ bill. 


Kileventh. And the defendants William and Marvy Miller and 


legation and charge herein con 
tained, say that it 1s not true that nothing was paid for the alleged 


pretended assignment of said deed of trust, and they charge that 


Keli J]. Seager, for answer to the al 


id assignment was a dona fhde transac tion between said partes, 


. 


whe rein sala \i ity Mille . eo elved. and Said peagel paid her. the 


: 1] , 7 " , is . , . > F 
sum of sixteen thousand dollars tor her interest in said deed Ol 


trust. And the said Miller and wife, Seager, Horn, Weaver and 
said National Bank of Catasauqua, say it Is not true that no 


monev was paid to said Miller on the convevance of said lands 


alleged to be conveyed to said Horn and Weaver: and further 
sav itis not true that the entire amount of thirty-six thousand 
four hundred dollars was made up of various pretended items of 
indebtedness to the said Seager, Horn, Weaver and said Bank, 
and other indebtedne SS which they pret nad OT pretended to 


i 
] 
: 


iad assumed and paid tor said Wm. Miller. or that 


assume, OT 


they reserved six thousand two hundred dollars, or any other sum, 
on account of said attachment suit, to apply on any losses they 
might sustain by reason of such attachment. ‘They charge that 
said purchase and conveyance to defendants Horn and Weaver 
were made in good faith, and their money paid therefor, without 
any notice of complainants’ claim or their suits, in the line of 
their business and in due course of trade. 


} 


And the other defendants, as to said allegations and charges 
last aforesaid, say that they have not sufhcient knowledge or in 
formation to form a belief, and never were otherwise informed 
thereof than by complainants’ bill. 

Twelfth. ‘The defendant William Miller, as to the allegations 
and charges herein contained, admits that at the time the said 
attachment suit was instituted there was, against all of the lands 
hereinbefore described, a mortgage from himself and his wife, 
Mary Miller, to one Herman Koontz, which had, on the 24th day 
of September, A. D. 1874, been foreclosed and judgment rendered 
thereon, in said Atchison county circuit court, for two thousand 
and seventy-one 20-100ths dollars, including one hundred dollars 
for an attorney’s iee, besides costs; but the said defendant says 
that it is not true that this said judgment was ever afterwards 
paid off and satisfied by said defendant Miller, but that in order 
to make it appear as still a lien on said lands, he caused the same 
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to be assigned to one Joseph M. Patte 
Horn and Weaver and said National Bai 
is not true that they ever proe ured 
assigned to sal 
fact, was paid for it except what has 
thirty-six thousand 
detendants, further 
of said judgment or of s 
made for the purpose of covering u 
said lands, or. avoiding said atta 
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rust to him. 


sold under its provisions ans 
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tended debt; 


Were pur 


self, but he says 


detendants Horn, Weaver 
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or either ol 
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six thousand dollars, or any other sum, 
ing any damages sustained on acconnt 

And the 
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judgment covers all the lands mentioned in complainants’ bill. 
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They therefore require proof of the same, but say it is not true 
that said southeast quarter of section twenty, during the time 
it has been oc upit d by defendants oeager, Horn, Weaver, etc.. 
has been worth in rental value fifty dollars per month, or even 
twenty, or the rents and profits of the lands covered by said deed 
trust have, during the time Seager received the rents and prof 
its thereof, were reasonably worth two hundred and fifty dollars, 
or more than thirty dollars, per month. 
fiftes nth. these detendants, for answer to the allegation here 
in contained, say it is not true that said purchasers Seager, Horn 
Weaver and the National Bank of Catasauqua, have been defending 
ever since thel!l alleged pur hase of said lands, and deten 


| — . a . . : 
er admits that upon complainants’ attempting to sell said 


diant  SeaL ds os ? 
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CCnHISON COURTLY ianhas, UPON an CXeCUTION ISSUeCC ipon thelr aiore 


igment, and there Dj cast a cloud on the title of this de 
fendant on the lands so purchased by him under said deed of 
trust, he did obtain, from the Atchison county circuit court afore 
id, an injunction enjoining and restraining complainants trom 
selling any of said lands so claimed by him, until the termination 
f this suit, or until the further order of said court, which said 
suit has been also transferred to this honorable court. 

And the other defendants, answering Sal allegations as to 
er obtaining said injunction, say that they have no 
torm a belief, other 


knowledge or intormation thnereo! suticient to 


than is alleged in complainants 


And these cle fendants, finally answering, the premises con 
sidered, deny all and all manner of fraudulent combination, aid 
or assistance, wherewith they are charged in said complainants’ 
bill, without this, that there is any other matter, cause or thing in 
the said complainants’ said bill of complaint contained, material 
or necessary for these defendants to make answer unto, and not 
herein and hereby well and sufficiently answered, confessed, tra 


versed and avoids d or denied, is true to the knowledge or beliet 


of these defendants, all of which matters and things these de 
fendants are ready and willing to aver, maintain and prove as 
this honorable court shall direct; and further denying that said 
complainants are entitled to the relief or decree prayed for, or 
any part thereof, or any relief whatsoever, they hnmbly pray to 
be dismissed with their reasonable costs and charges in this be 
half most wrongfully sustained. 

VINTON PIKE, 

AARON Bb. DURFEE, and 

ALLEN H. VORIES, 


Solicitors for Defendants. 
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And afterwards, at rules of said court, and on the 7th day of 
March, A. D. 1881, the following entry appears of record, to-wit 
H. F. BEAN 

against 


W. L. Parrerson ef ai. ) 


F + 


his dav comes « omp! unant and files reply 


REPLICATION. 


Said reply is in words and figures as follows, to-wit: 
In the Circuit Court, of the United States tor the Western 


Division of the Western District of Missouri 
In Chancery. 


HENRY F. BEAN and JOHN W. ALSop, 
Ci mM p lainants. 
avainst 

Wma. L. PATTERSON, MARY MILLER, 
WILLIAM MILLER, ELI J]. SEAGER, 
MELCHOR H. Horn, VALENTINE W. 
WEAVER, WILLIAM B. POWELL and 
Ep. T. PowELL, and the NATIONAI 
BANK OF CATASAUQUA, PENNSYI 

VANIA 


; 


[hese repliants, saving and reserving to themselves all and 
all manner of advantage of exception to the manifold insuffhcien 
cies of the answer ofl said defendants herein, for re pli ation there 

| bill to be true, 


" 
v?F 


into say: ‘That they will aver and prove their sai 
certain, and sufficient in law to be answered unto; and that said 
answer of said defendants Is uncertain, untrue, and insufficient to 
be replied unto by these repliants; without this, that any other 
matter or thing whatsoever in said answer contained, material or 
and avoided, tra 
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effectual in law to be replied unto, cont 
versed or denied, is true; all which matters and things these re 
pliants are, and will be, ready to aver and prove as this honorable 
court shall direct; and humbly pray, as in and by their said bill 
they have already prayed. 

JOHN H. LEWIS and 

BOTSFORD & WILLIAMS, 

Solicitors for Complainants. 
And afterwards, at the regular May term, 1881, of said court, 

and on the 17th day of May, A. D. 1881, the following further 
proceedings were had in said cause, to-wit: 
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Il. That the deed of convevance made by Henry Warnek« 
sheriff of Atchison county. Missouri. as trustee under the powe! 
of sale contained in the deed of trustoft William and Marvy Miller. 
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defendants, to defendant William IL. Patterson. trustee for the 
lands mentioned in said « omplainants’ bill, dated November 10t! 
Byp? ind filed ror rec ord it} said Ate hi mm uUnNntyVv. February ith. 
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recorded in said Atchison county September Ist, 1876. and con 
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l 
sega i i] h } : P ‘ : j ; j 
iccount O| all the rentS and pronts ol Lil €ai estate, ana 
» | . } ; ~~ “2 | " . : . | } 
tne vaiue Of said rents and pronts ol salt estate held by ce 
_ . . 
endants, or either ol them, Since DOSS mn tnereorl was taken 
41 } | 1 " 
-. it petet [ tne S<i iti 'i' ec OT tI >| 4 , ‘\ Lil ind Via , 
Af ‘ } } 1. WJ 
vi iid] } itterson, and tne ASSIL <§ god tO Seager, 
} } } i 
: ‘ Scie rNereoy} iS iOoOresald., ’ ’ " tne So cl deed 
; a 5 * 
' itic'¢ 1} Th} sald \\ (lath ifidi . ;\ 4 : Tey a <] Hao } 
. . try 7. i i ‘ mist te? thy 
\ v iioresaldad: and aiso to Sf sta ne vaiu 
inv permanent improvements an cit Y Sala ae 
niiant rr either of them. during | ' elr said posses 
y } , 
SLO] 30 to take and state an acco Kes nd the times 
i Dayment there 1, paid OY Sald aetel | either of them, 
()] — 314 ley ct «vy ri? y | rye) , Tatas " — ; tow, 1) 
j i biti bUiliiy Sail PUSSESSIVO! Lida Gl | >» f j 
, ' 1idisS now cue and it] ore 
— . } ‘ 9 1 , 
L | e cOmInNY 1n O! Sald 1 Val tnereci 
, , , 
: ‘ ™ ™ a 
il ' | 7 Li' WW if Le Th) Lci¢é iT if nt nea r} 
— 7a) Rec +1, mire , , } nortl 
CO] eeereee » LJili. ithe buat ny Liat if ’ ‘ . tie iit ‘ west 
rter of the northeast quarter of sect n (io), In town 
, ‘ , . . ’ 
ship sixty-six (66), In range thirty-elg Nodoway county, 
} . ate! sha |} ‘ 1, ; L ower ~_ | K 
which is subject to the hen ot the judgn of Henry Koontz 
} ’ ; “ ’ tg : si . gos . ' | ‘ —7 
against said detendant William Muiuile: id excepting from said 
. as] 
; s -. : " * e . - " ‘ s+?s 
sale the southeast juarter Of section wenty ut c+), township 
; As - hy 5 t ‘ ’ ] . ‘ } 
xty-six (66) north, range thirty-nin¢ 1) west, heretofore sold 
,y ¥ eh, ; i ’ ry f > j mrt ‘vy ry , . 4 + : - +} iT oct | ij 
iit il Laat UcGIvINen! ‘Ji COT PLLA LIGALILE i : H baw al SaiGi LJiits 
; I 
: +} - . | | ’ : ’ } } : > ’ ] 1¥ ’ 
iri i] Procecas WhieTeo!l nave vweeh ft ' \ COM piainan ‘ 
*} . ' ; ‘ re ' : 
i ne proceeds Of SalGi SAal@ ana Lit 1 Ot Sala rents 
' ? ° ° : cs .- 
na pronts ol Said ianas l any, re y é naants, aiter;r « 
: " " , ’ ‘ ‘ "7 : ' ’ 
icting the value of the improven nad nd taxes 
; ' 4 a +} } ' 
: H ’ A ' ; } : : 1s cy - ’ ‘sy + . Kir 
paid Dy them, Will Dé applied ind dist I > a OWS irst, 
: » 
. . : . ; , 
| at oa . . 7) ; ; 4 ’ ; ' ; 
to the payment of any and ali taxes tound due and unpaid on 


said lands; second, to the payment to defendants holding the 
same the amounts due and unpaid on s K itz judg 
the amount due and unpaid on the judgment of H. C. Van Sycle 


against said William Muller, held by s fendants: third. the 
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of trust of William and Mary Miller to s Wm. L. Patterson, 
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ad 


IRR3 BOTSFORD & WILLIAMS a 
J. P. LEWIS, 
Solicitors to1 Complain ints 
DURFEE & PIKE. 


Solicitors for Detendants 


And afterwards. at the regular May term of said court. A. ID 
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By st puiat n in writing, signe by counsel and filed with 
' ’ ¢}, ~ ‘7 ** ‘ : . oat }- » * ’ | y nd . » > > | , 
‘ nerewitn returned, it was agreed that in [&:.0, the defendants 


redquced to cultivation, on the southeast quarter of section 24, 


’ - ? | ,y } so < Sad 's% 7, ] ' 

en acres oO] land. and in tne - Same vear. reduced to cultivation 
| ; . ‘ m , : _— 7 . 

yn the south half of section 19. fortv acres: and that in 1877. the 

. ’ ’ ve ° 

detendants reduced to cultivation. on south half of section 1%, 


eighteen acres more. he testimony shows that the lands SO 
brought into cultivation were covered with a scrubby growth of 
timber. and that to reduc e these lands to cultivation cost defend 


ants $5.00 per acre, making the value of reclaiming and reducing 
said land to cultivation, on the southeast quarter of section 24, 
in 18% 


6, $50.00; and of lands reduced to caltivation on the south 
half of section 19, in 76, $200. and in 1877. $90. 

The detendants, in 1876, built one house on east end of south 
at cost of $300; in same year they made re 
pairs upon another house on same land, at cost $140. In 1877, 
they built house in northeast corner of section 25, at cost $350. 


5 , 
nall of section 1Y, 


: 


[In the spring of 1879, defendants built, on the south side of 
original enclose, one mile and three-quarters of fence, making new 
enclosure. ‘This tence cost 55 cents per rod, amounting to $364. 
In the same year, they built two miles fence, making new enclos 
ure on north side of original, at cost 65 cents per rod, amounting 


3 


‘ 


~ 


to $416. ()f the new enclosure on south side, 55 acres were put 


to corn in 1879, and 70 acres in 1880 Whether the area reduced 
to cultivation has since enlarged, does not appear. 


Detendants have paid taxes on the southeast quarter of see 
tion 24 as follows: for 1876, $33.75: tor 1877, $18.60; for I&7%, 
$17.52; for 1880, $20.64. It does not definitely appear, whether 
the taxes on this tract tor years 1879, IS81 and 1882 are paid; or 
i] paid, by whom paid. Detendants have paid taxes on lands in 
controversy, other than the southeast quarter of section 24, as 
follows: for 1876, $112.74; for 1877, $98.93; for 1878, $77.99. 
Che taxes on these lands tor 1879, 1880, 1881 and I882 are not 
paid. ‘The taxes onthese lands for 1879, $177.54; for 
S14; 28; and the taxes on northwest quarter of northeast quarter 
section 24, for 1870 and 1873, $25.00, were, with their penalties, 


'Retellh 
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reduced to judgment September 26th, 1880, amounting to $407.00, 
‘ 


and costs taxed at $28.40. The taxes for 1881, $100.72. have 
penalties added, $24.22. ‘The taxes for 1882, $118.26, have pen 
alties added. $11.48 The items of taxes as above set forth were 


agreed upon at the submission. 
The accounts, with respect to the separated parcels, stand as 
below: 


[Improvements made on southeast quarter section 
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faxes paid in 1878 

laxes paid in 1880 

Improv ments made Manaus OLNe 
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Buildings on south half 19. 1876 

bre AlN ft) acres, 1876 

Breaking IS ar res, bry 

building on northeast quarter 25 

ken ing south side, [R79 

Fencing north side, 1879 

laxes paid, 1876 

laxes paid. 1877 

lax paid, IS7*& 
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faxes unpaid on soutl : rt 
tained 

Laxes unpaid on othe inds 

Accrued costs on judgment 

Lh proois show that about one-t! 
ter ot section 24 has been in cultivati 
was worth $3.00 per acre per annum, n 
the remaining two-thirds for pasturag 
pp 7 i! makin $160 lotal V4 arly re 

lhe proofs show that when defen 
the south half of section 19, there w 
about !17 acres, and the rental value w 
in pasture at $1.50 per acrt The vear 
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Complainants to be credited with rentals on southeast. quar- 


ter seetion 24, township 66, range 30, from February 1, 1883, at 
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Il. As to remainder of lands. 
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hied as ex its, the clerk will omit the certificates of acknowl 
edgment and of recorder as to record, giving only the date ofl 
t he at kKnowledgn ent and filing or Sti h deeds ror re ord. 
IOHN P. LEWIS and 
BOTSEFORD & WILLIAMS, 
Solicitors for Complainants 
ALLEN H: VORIES. 
A B. DURFEE, and 
VINTON PIKE. 
Soli itors ior Le fendants 
PESTIMON\ 
Che following testimony was produced at the hearing of said 
cause, TOWIT: 
(SEO. x. R AMSEY, OT lawt li age. be ny DY ne ¢ tutioned and 


sworn to testily the whole truth, and caretulily examined, ae poseth 


+t ; 
and saith aS [OIOWS, LO-WIL. 


Interrogatory | state your name, age, residence and Occu 
pation 

Answer My name is Geo. R. Ramsey: age 64: residence 
Atchison county. Missou1 occupal on tarminy ind stock ra Sing 

Int. 2 State whether vou are acquainted with any of the 


(ns [ am acquainted with Mr. Millerand Mrs. Miller and 
Ed. Powell. Can’t say.that I am acquainted with the others 

Int. 3 State whether you ever had any business transaction 
with William or Mary Miller. and if so, what? 

Ans. i made a trade with Mr. Miller and Mrs. Miller—sold 
them 440 acres of land. lhe land was in Atchison connty, Mo 


i 


in sections «. & li & 18, twp. 66. R. 38 
| you sell this land, and when did vou 


= Ss a « . 
Ans. Sold sometime in the fall ol OY; got jpoVU adown, 


« 


ae ’ } ‘ . ] . ' i rt : 
$6,000 in November of that year, and when the deed was given | 


got the 


} 7v 7 * | ~ * > | : 
About when did vou make the deed. and what was 

7% : - 
the tull consideration tor the land ? 

Ans NMiade the deed in the earls part of 70. The full con 
sideration tor the land was about $11.000. 

Int. 6. Hiow was the first $500 paid, an i who paid it? 

Ans. It was paid in check by Wm. Miller. on Koontz’ bank. 


Omaha. 

Int. ¢. State if you know how and by whom the other pay 
ments were ipaid. 

Ans. 5 x thousand (6,000) paid by the same bank on check 
in the same way. The balance was paid by Wm. Miller, by check 
on Durtee & Wyatt, of Rockport, Mo. 

Int. 8. In whose name was the deed made, and, if anything 
was said, whe re did Miller and his wite state the money was [to 
come trom ? 

Ans Deed was made to Mrs. Mary Miller: that was the un 
derstanding at the time the trade was mad ‘They stated that 
the money was to come trom property that Mrs. Miller had in 
Pennsylvania. I think it was town property 

Int. 9. State if vou know whether thev had at that time sold 
the Pennsylvania property. 

Ans. I don’t know that they had sold it; don’t think they 
had. ‘They wanted to change that property into property here. 

Int. 10. ‘State whether or not you are acquainted witha farm 
in your neighborhood formerly known asthe Wood & Miller farm, 


- 


' 4 x ] 4 , 2 } 4 
and lt SO, WnO now Oct upies 1c: 


Ans. I am acquainted withthatfarm. Mr. Ed Powell occu 
pies it now; Is living on it. 

Int. 1] About how large a farm is it ? 

Ans. Between a thousand and eleven hundred acres. 


7 
Int. 12. Who has lived on this tarm during tl 


,* ,% ; ; ’ ‘ . : 
Ans. Ed Powell has lived there the most of the time. and 


.ad charge of it. 

Int. 13 About what is the rental value, per vear, of said 
iarmyr ; 

Ans. About three (3) dollars an acr 

Int. 14. About what would be tre rental value per year oi 


’ 


the 160 acres on which the main house and barn are situated ? 


Ans. That is hard to say; the most of the improvements 
are on that. The whole farm should go together to rent well. | 
would Say, taken alone, not worth any 1 Lnan the other pe 
acre. But when taken with the other. it adds to the value of th 


‘so ; 


Int. 15. lo what extent has thi ind outside of the 160 
ACTeS referred to been Improv ed sine LCS by Wm Miller ? 

Ans. One or twosmall buildings and some fencing; no gre 
amount of improvements. 


_ 


54 
iether. about the time of selling this land, you 


business transactions with Mr. Miller. and if so. 


Ans. At the time of the selling of thisland, my understand- 
ing was that Mr. Miller and Mr. Woods were in partnership. I! 
sold them some stock on the farm, sold to Mr. Woods, sold them 
something over $4,400. Received the money from Woods for the 


Int. 17. State whether you were a quainted with the 40-acre 
tract of land in Nodaway county, Missouri, sold by Miller with 


Ans. I am acquainted with the 40 laying over in Nodaway 


I 
COUNTY. It is not broken out vet 
Int. 18. About how much is that land now worth ? 
Ans. About ten (10) dollars an acre. 


G. R. RAMSEY. 


. .i ] | , } ; . . ‘ , , . | ; 
Subscribed and sworn to before me on the day, at the place 


[SEAL. | r. F. Wituiis, Notary Publi 


} eo Daaret 1) ] ar ' ' " 
And the said Davip Ramsey, of lawful age, being by me cau 


: ; ° > f > } | -_ - : , 1? , 
tioned and sworn to testifv the whole truth. and carefullv exam 


Interrogatory 1. State your name, age, residence and occu 
pation ? 

Answer. My name is David Ramsey; age, 34; residence, 
Atchison county, Missouri; occupation, farming. 

nt. 2. State whether or not you are acquainted with a farm 
in the northeast part « Atchison county, Missouri, formerl; 


7 

- 
+1. } ; | la } a ® , . om 
known as tne W ood Ww \ ier tarm, and lt so, WNnO now Oct Upies 


} . 

and manages the same? 

Ans. Iam acquainted with the farm. It is now occupied 
ind managed by Edward Powell 

In ‘ } > F —_ ' . ~ ; , a 

Int. 3. About how many acres in this farm ? 

Ans Petween one thancand 1 eleven hundred acre 

FALiDe DCLWCCII UTLit LHOUS ina and @€ieven wnared ee: 

‘ } 0+ esprphiat ¢ ‘ - ] 

int. 4 About what ts the rental! 


428 7 


Int. 7. If you know the names of an 
Company, state some of them ? 

Ans. Eli Seager isone of the heaviest 
ell’s father is another, and a man by the na 


160 acres above mentioned been impr 
the land ? 
Ans. There has been one or two 


some tent ing done; about three >) miles ot 


Int. 9. About what is the present 
the cost of the new fencing ? 
Ans. One of 


ne houses 1S a hox hou 


[ 
or $100, and the other cost about $2,5 or $ 


is worth about 75 cents a rod. 
“ , 
Int. 10. What othe improvement 
on the lands reterred tor 


\ns None that | know Ot. 


int. 1] State whether vou a! 
land belonging to Seager and others, in tl 
county, and if so, about what Is its val , 
Ans. I am acquainted with it It 
ic Te 
Int. 12 State whether or not thi 
nt. Be state whether or not tne 


. - +} \ 
before mentioned has materially chang 


Ans | think it would average about t! 


Subscribed in my presence and swor 
day, at the place and within the hour: 
| SEAL. | as oe we 


And the said Davip GORDON, ot 
cautioned and sworn to testify the whi 


imined, deposeth and saith, to-wit: 


interrogatory 1. State your nam 
pation sr 

Answer. My name is David Gor 
Lincoln township, Atchison county, Missou 


Int. 2., State whether you are acquaint 


nortneast part ot Atchison county, \I 
; ’ } " 1} ‘ , ¢ ; 
the Wood & Miller tarm. and it so. how 
how tar you live from it, and who now 


whers, and Ed. Pow 


4 


lane 


' } 
1; VAllle 


my tne 
same 


hes " . 
yi ARC, 


ruth, and ¢ 


last 


, 
ip 


oO} 


aretul 


ne of Horn. 
Int &. ‘lo what extent, if any, hav the 


! 


ive vear 


DAVID RAMSEY 


‘ 


i 
| 
; 
: 


residence and oce 


I with a i 
formerly 
you hav 
harge of it 


KNOW 1) 


known 


is outside of ti 


since Wm. Miller sol 


arm int! 


all tarm houses a 
wire iencing. 
é se house 5S al 
tnat cost apot * 4) 
’ 
vy ana the rene 
. i Vy ¢ tliene T} | 
ni with ‘M) acres 
- 
edge or Nwodaw 
> : « - 
: . > 3 — . to * | ) . 
rae 5 


>." 


: 


: 


Me 
a nh 


claims it I don’t know whether he has anv interest there or not. 


ie piace been occupied and P 


' ( } 17 . . : ~- 
Ans 1S weil as I recoiiect, tour years this Spring. 
» 7 , , wd 29 2 - 
Int. 5 Who occupied and managed it the year prior to Mi 
| 4 “ 
, ne 
Owe s occul cy ? 
I i § +} 
‘ a 


Ans. Vir. Wilev ran it for them the first season. 


Ans [ can’t state just whom it was for. They told me it 
was for Powell and Horn. I often heard Wiley speak of them. 
Int. 7. About what has been the rental value of said farm, 
per year, during tne past five years? 
Ans | would think about $2.50 per acre . 
Int. & About how much per acre has been the annual rental 
ilue of the quarter section on which the main dwelling house 
d th barns ire Sit rated ? 
Ans | would sav about $3 per acre 
In ry, State. 1f vou Can t] 1) im be r or aes ription Ol the 
Quartet Sect mire rred 2 
Ans [t is in section 24; the barn is in the S. E. quarter and 
tne welling hous ; just across the line east: a part ol it 1S 1n 
set 4, Of , 2a i part in sec. 19, 66, 3& 
Int. 10. What improvements, if any, have been placed on 
the farm within the last five years, and to what extent have they x 
enhanced the value of t! larm? " 
Ans [ don’t know much they have broken Thev have 
b t one €e, a DOX hous vorth about 90 dollars Have cone 
some tencing it other fences hav in down Have built an 
ti 2 5 WOT Out Pee Wo sav. the improvements 
have enhanced t! value of t property six or seven hundred 
dollars Don’t think the old part of the farm is as good as it 
was, but some new land has been taken in [he barns and fences f 
have run down, but the main house has been somewhat repaired 
or added to DAVID GORDON 
Sul ribec na sworn to petore me on the day. at the pl iCc¢ 
iti wit! nm tne nours alo! said 
[ SEAL. ] r. F. Wittis, Notary Publi 
MLA »M Mi KILLS | oO! lawtul ave, be in by me ¢ iutioned 
nd sworn to tell the whole truth, and carefully examined, depos fn 
eth and s 
My name is Maicom Me Killop; my age 1s 43 years; occupa 


tion attorney at law, and residence Rockport, Atchison county 
Missouri, where I have resided for fifteen vears. I am not a 


a ; t ‘ . % rey ‘ 

. quainted with plaintifis. I am acquainted with William Mille: 
' and Mary Muller | have little or no acquaintance with Patter 
j son. Iam acquainted with M. H. Horn and Weaver.. I have 


seen Eli |. Seager. I am 


in Atchison county; the ot 
| know nothing about Catasauqu 


ed with William and Mary 


that time they resided in Atch 
lection is they came from Omah 


ttled in this county they 


Atchison county, Missouri. 


State if you know how 


Wood and Miller tarm. 


Because it was owned by James Wo 
Who first improved ans | 
long was it before Miller firs 
lames Wood first Improved 


’ 


vears trom the time Wood 
the M llers lived there. 


State if vou know wh 


[ , 
' . | R ot rry 
| i‘ farm 4 ypyected, tO! ' 


) ~ OWT) »\ rhe &rec@gd ier s 
Stat you know wh 
‘ } 
iT) ef \\ S . renadaeqd tO T 
\] ' '¢ ) g> ' + 
i j 1 j ‘ » F4DT 
to prov tne ime tacts 
‘ 


e 
the Wood and Miller tarm. 


Powell | dont know 


' } :, 
iirst became a qu Lint 


. ih 2 . + 
iSKka, nere tter they 
' t was then known as 
in the northeast part of 
‘ ] 
I > De Known as tne 


d and William Miller 


_ ; : ; 
upon said farm. and how 
J 
m nd it was about tw 
Oving the tarm ntti 


k. In the vear 1870 

rt sucn tact e@xIst 1 can 
— aioe } 
Atchison county. | 


was made and what 


nm ti saie trom Wood to 
: , 
it there is better evidenc: 
r 
il nrteresi iA 


ck nd My WS i cS ea 


Me aa RTE 


ae 


pc ee ite! abe itil sy. Se 


z 


iS REPS Be ies oOo ie Vit 


I saw such deed of trust. I saw it at the time of the trans- 
fer of the Miller lands to Horn and Weaver, in the possession of 
Mary Muller. 

You may state what was done with that deed of trust at the 
time of the transfer you mentioned. 

[It was assigned, in writing, to Eh |]. Seager or-to Catasauqua 
bank; I think to Seager. [Objected to for reasons their answer 
be proven. | 
Tv 


discloses better evidence by which the same may 
ho wrote the assignments-on the deed of trust; to whom 


\\ 
was the deed of trust delivered after assignment; and if there 
was a note accompanying the deed of trust, and what was done that? 

[ do not remember distinctly who wrote the assignment on 
the deed of trust, but think quite likely I did. I think the deed 
trust was delivered to Horn, to be by him delivered to Seager. 
I do not remember whether there was a note or not; if there 
were, it was delivered to Horn 

At what place were the transfers to Horn and Weaver, and 
the assignment to Seager, made, and who of the parties were 
present ? 

It was transacted at the law office of Durfee, McKillop & 
Co., in the town of Rockport, Atchison county, Missouri. Par. 
ties were Horn, and I think Weaver, William Miller and Mary 
Miller. | 
Who had charge of the business on the part of Horn, 
Weaver and Seager ? 

M. H. Horn. 

If you know from any other source than privileged profes: 
sional communication, you may state whether any other parties 
were interested in these transactions than those whose names ap 
pear upon the papers connected therewith ? 

Neither professionally nor otherwise do I know of any other 
persons or parties being connected with or interested in the trans 
action, except the parties whose names appear in the papers con 
nected with the transaction of the transfer of the Miller lands 
and the Mary Miller deed of trust to Horn, Weaver and Seager. 

State whether any money or property was passed from either 
Horn, Weaver or Seager to either William or Mary Miller at the 
time of those transfers. 

There was money passed in the shape of drafts, I think, and 
may be some currency. 

To whom were the money or drafts paid? 
[It was paid to William Miller or Mary Miller, or both. | 
can’t say to who. or whose benefit, nor can | say what amount. 

You may state whether or not there were any settlements 
made or liabilities on the part of William Miller taken into ac 
count in making up the consideration for those transfers. 

My best recollection is that there was some liability or lhia- 
ies Of William Miller taken into account in the transfer of the 

Horn and Weaver. 


, , 


er lands to 


TE oe 


»y 


state. if vou know. how 


occupied the Wood and Mill 


. 


er ta 
whose benefit he has been managing 
He has occupied the premises 


ate 
818. 


has 


Powell 
ate 


tor 


| don’t know 


for whose benefit he is managing it. 
About how large a farm is this 
| think about eleven hundred acres 
Upon which portion are the principal improvements ? 
’ The principal improvements are on the southeast quarter of 
section twenty-four, township sixty SIx, range thirty-nine. 
About how much of this farm is enclosed with fence, and 
when and how much under cultivation ? 
I don’t know. MALCOM McKILLOP. 
Subscribed and sworn to before me on the day, at the place 
and within the hours first aforesaid. 
[SEAL. | JAMES M. Osporne, Notary Publi 
(Commission expires February 27, 188 
And the said JOHN P. Lewis, of lawful age, being by me ca 
tioned and sworn to testify the whole truth, and carefully exat 
ined, deposeth and saith: 
My name is John P. Lewis; my age is thirty-six; my occupa 
4 ttion is a lawyer; I now reside, and have resided. for the past 
thirteen years, in Rockport, Missouri. I have a general acquaint 
ance with several parties to this suit, but I am not intimately a 
quainted with any. [I have known William and Mary Miller since 
some time in 1869. I have seen William, or Colonel Miller, as 
he was ¢ illed, quite a number of times d iring the first three T 
four years of my acquaintance. He first lived or boarded a short 
time in this place after coming from Omaha, where he formerly 
resided. He afterwards moved upon and occupied, for two or 
three years, a farm in the northeast part of the county, known as 
the Wood and Miller farm. I do not know when he left it, Dut 
think some time before its sale. I have en acquainted with 
Henry F. Bean for about five years, he having attended two o1 
three terms of the Atchison circuit court since this suit was inst! 
tuted. He now resides in Jackson, Michigan. I met, once, Mr. 
' Alsop on business in connection with this case, in the city ol 
- Marian, Ohio. I am acquainted with M. H. Horn and Eh Jf. 
Seager. I saw them both in Pennsylvania and Missouri. M. H 
Horn is cashier—or was, when I saw him t the National oft 
Catasauqua, Pennsylvania. I[ have been in t banking house, 
and met some other parties connected with the institution, but 
Mr. Horn is the only officer with whom | am acquainted. I have 
met W. b. Powell. | AgmlNy tolerably well juainted with his son 
Kd. Powell, who for the past four years and over has resided 
upon the property involved in this suit, o1 ther, has had charge 
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l w is present septem ‘ ik, & iT th ¢ court hous¢ wnoen 
t Be , ' th ieed of trust sought TO hye set ISICe in 
suit w id and purchased by Eli J. Seager [ had pr 
pared a written notice notilying ill bidders of the pendency oO! 
this and t] ttachment suits. which notice [ read just before the 
idding at tl | | have in some manner lost or misplaced 
the notice [ have searched several times this week and last 
week for the same without being able to find it. If I vet succeed 
in finding the same I will hand it to the notary to be atta hed to 
this deposition as an exhibit, though I have but little hopes of 
finding the sam [Objected for the reasons that it secondary 
and hearsay evidence, immaterial and irrelevant. ] 

After I had read the written notice in full, I stated verbally 
that I might bid upon the land, but that if I did I wanted it dis 
tinctly understood that I did not intend to waive any objections 
mentioned in the noti yr any rights of the plaintiffs, and fur 
ther, that th dding would bi ntirely my own responsibility. 
The nas so] yverv iow ind | bid on most Ol! perhaps all the 

In the mmer of 1879 I was in the town of Catasauqua, 
Pennsvly\ itil where the de endant Vi ee Hort resid S, ind th re 
the National Bank of Catasauqua is situated, and near where Eli 
}. Seager lives. I went there for the purpose of cross-examining 
the taking of deposition on the part of the then defendant in this 
case, and also for the purpose of looking up any other facts | 
might chance to find [here has been some question between the 
opposing attorneys In this case as to the extent to which the de 
position the e take mn al 1dmiss | le in the cause as it how stands 
| Objected for reasons that it is immaterial and irrelevant. ] 

Mr. Horn exhibited, in my presence, a memorandum 01 
abridged statement of the items that went to make up the con 
sider ition Ol thirty six tho sand tour hundr d dollars mentioued 
in the deed from William Miller and wife to Horn and Weaver, 
tor the Wood and Miller farm; to tbe correctness of which mem 

: lesa 1, ty . } ; a. & ] } . . . . . Bee ] : . 
orandaum he al waras testined lhe memorandum and his tes 
timony were both to the effect that such consideration was made 
up substantially of the following items: First, a debt from Miller 
to Horn, Seager and Weaver. of $3,000, for rents due on Ramse\ 
larm; second, various items of indebtedness due to or at the 
National Bank of Catasauqua, amounting to $6,000; third, items 
ot indebtedness due to or for which Eli J]. Seager was liable as 
indorser for William Miller. or in some way responsible for him 
to the amount of $12,000; fourth, other notes of William Mille 
the especial purpose or nature of which Mr. Horn could not 
give, to the amount of $3,000; fifth, a note which they in some 
way settled for Mr. Miller, to one Enigh, for $1,500; sixth, a debt 
to Mr. Va Sycie, $700: seventh, two claims of:about 


$? OO 


each. which they settled with Mr. P n. of Illinois. one of 
which was a Koontz claim, making t tal amount $30,200 
Mr. Horn stated, either in the de] sition outside of it, that 
the memorandum was prepared betore t settlement was entirely, 
completed, and he stated that when they came to pay out all 
these liabilities they amounted to a little more than the estimates 
they had placed upon some of them, so that the balance of un 
paid in their hands was something less than $6,000, instead of 
$6,200 as indicated in the memorandum He stated in his evi 

t any defficiencies of 


cle nce that the $6,000 was retained to n 


title, including an attachment suit which had been spoken of by 
Mr. Miller, but he did not know what attachment suit it was, 
whether plaintiffs’ or not. Both Seager and Horn testified that 
their interests were not antagonisti ind that the $12,000 men 
tioned in the assignment of the deed of trust to Eh J. Seager 
represented the amount of interest or consideration which he had 
in the land transaction; that it was not extra, but formed a part 
of the $36,400 mentioned in the deed to Horn and Weaver. Mt 
Seager ‘further stated substantially the same as did Mr. Horn 
regard to items which composed said $12,000. He said it was 
made up of habilities of William Miller to himself, of liabilities 
on which he was Muiller’s endorser, and of habilities which he 
had assumed for or liable for said Mille: Mr. Horn stated that 
he procured the assignment of Koontz judgment from Patterson 
to Seager, and stated that It was assigned in that.way to meet 
contingencies, but did not explain what contingencies. [To all 
that portion of the deposition commencing on page 27 with the 
words “ Mr. Horn exhibited in my prese! memorandum” and 
ending with the words, on page oV, " what ntingencies,” object 
ed to, for the reason that it 1s secondary evidence, it appearing 
from the evidence given that better evidence can be had and 
provided, and because it 1s immaterial an relevant. | 

‘The authenticated copies of deeds which I have heretotfor 
offered in evidence are all copies of deeds which, if they are held 
by the owner entitled to hold them, are all held by parties resid 
ing outside of this State. The deed of V im Miller and wit 
to Horn, Seager and Weaver, and the d ft trust sought to be 
set aside in this suit, | have heard either Mr. Horn or Mr. Seage 

[ think Mr. Horn—speak of hold lhe whereabouts of 

other deeds I know nothing of, but, as | had no interest 
in any of the lands, | have no reason to s that any of then 
are in their possession or under their conti Of many of the 
deeds I am satisfied they have no information except what ha 
been obtained through myself, I having stated before, th 
entire charge of looking up the eviden case, and having 
requested such documents or papers [ron uintifis as they might 
have,,if any, a bearing on the case. 

Since deposing this torenoon I hay nother search for 
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whnichn accrued at that time 1n nme Present SUL, CAC COStS WilliC! 
; + . Fy, ‘ lL, | . - > : ' " | » *¢ | : iy . + +, 7 i rT) nc 
cdetendants nag made anda Ppaldi 1D taKiINe GOpostuigons Ui Tih ail 
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— , + 7; , . 7. 79) P is ’ , Oey 
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} : * | : one a _ ‘ “ . a ara ' 7. 
cn irged mun at that time. the sum of $100 as il Nav mentioned. 
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Che balance I remitted to the plaintiffs, together with the costs 
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case, were you nol present at the takInYg Ui Sa2l1GQ GEPOSITIONS ad tilt 


attorney Ol bean Ww Alsop. and cross-examine the Salad Horn ana 


] L, ‘ , : . 

Se aLvel 30, please State ll the statements that you have sworn 
‘ ] - " i ocY ‘ th " ; " , »ry ly} ? 

to as made Dy Horn and seager, 1n your exXamination-iIn-Chiet, 


peaver in tl r agepositions ? 
| was present at the taking of such depositions, as such atto1 
y, and the statements referred to were made mainly and perhaps 
altegether in the deposition. ‘There was, however, more or less 
talk that did not go into the deposition My impression that the 
talk of Mr. Horn in regard to the memorandum was just before 
ne testified on that sub} io | am confident when he came totes 
tiftv that he retreshed his memory trom the memorandum, and 
may have so stated in his deposition he deposition embraced 
the facts and items the same as indicated by the memorandum, 


so far as | now can remember Vir. Horn’s statement that he 
was cashier of the National Bank of ( itasauqua was not the only 


~~ ee he oo 6 ’ . ) ’ Lae Reo 
evidence had t tnat tact. l Wa introduced to pbim 


as Sut h 

The only time l ever had any conversation with Horn or 
Seager material to the case, so far as I now can call to mind, was 
du ring the two or tft hres (a YS we were enpapers 1, 1 ta k} ny sal de 
positions, and I drew out on cross-examination, as well as I could 
: ; 


: p 1 * — ' - | ‘ eo he . ' 
he facts | tnen tnougnt material to the case 


)) tp 1 tare Mm seared 26% ] } 
Piease state what interest vou hay im tne result Of this Cas 
" } 2 4 : " _ ’ . : : . - 
| (Jue stion objected to as impertinent and immaterial! 
’ . 
Answer. Il was to receive, as by agreement at the institution 


of this suit, a fee of five per cent of the amount recovered in the 


attachment suit in the Atchison circuit court If the cause w 


is 
carried to the supreme court, l was to have an additional fee or 
additional counsel, for which no particular price was agreed upon. 
{| conducted the case alone in the supreme court. The contin 
gency Ol a transier oO} this case to the federal court was not pro 

ior. I have been paid, over and abov c all my expenses, out 


of the sale bet re Int ntioned, $250.00, My interest in this case 


—" 


— -" 


consists in the amount of fees I may receive, the liability I may 


incur by reason of said bond for costs, and my respect to myself 
as an attorney. I have done much more work than all the fees 
[| have received, or expect to receive, are likely to amount to 
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1. . O 
tO De don n tin Or piaintilis to commence at the time desig 
nated in said contract. bv reason ot detendants failure to secure 
said rignt ot wav so tnNat plaintifis cor id periorm Said] Work, and 

’ | . , 
" ’ } | } 7. ? ) 
Vv reason O! ielendant s talture to pay tne amounts ot money 
a , ° 
coming due to them from month to month, as provided in said 
’ ' ) : 
contract. bv the 15th dav of October, 1873, and tor the same rea 
} ‘ Dont } _ ' 
sons, they nay not been avie to compiet it at ali. NOI have they 
.¥ miet rTrhvs } ’ ’ ne ‘ rT) | 7 b tie i: that they ais 
COMIpI i ¢ > ‘ iC ilicill i. SUVA Lili » Pua Ki ) | | na' si 
, , » ’ 
ali tnev coul isonablv do under the circumstances until the 
’ 1. } * 7 ’ 1. } . ’ | } 
iUotTn qaay ‘Ji AY tv. Is, - « Wien tn \ sere ea | said WOTK itidi cif 
’ ; } ; 
manded ot detel ni it ; Said omce, aS W Sat ovrnel piaces 
, ‘'y  * ¥ + } 7% " : : +] » | ; » * ry ’ +} vy : 
DAaVIilt bil GhPE CLES ae Va if { ii Ww UIK i)t hi ai (| 4 Liat i. i 
1. ' ; > > ’ } = i , y ; yf , ; , 5 a +} " } ‘ , . 
nere;invei ore SLAaLet \\ Ch at naant TerMsead pay, LNOULPNacenN 
int frequently, during | periormance Of said WOrk and since its 
ipandonme nt Ss pre seca; to pay plaint — ao: Sl amount ¢ 
oe } 
WOTRK CLOtiE 4 tn Ili 
1) : . ‘? j . Ul ’ | } 
Plain! $s State tf t delendanti id to one tas » Zimmerman. 
’ * them +) cmry ’ ry?vT, ci ’ 17 -) .7 th, ] | cys cli - IT) 
i ; Liaw iddie CA fil Ji :4 i i i Li ‘ Liat ree I} itl pics ii 
nis tor said work iter aedauctil said fittv dollars 1s ixteen 
ti uUsand i] it rty ’ , aol rs ‘ Og Ti " wit int rs S| rhe Yé 7 
from May 10th, 1874, at the rate of six per cent per annum, fo 
~r] ; 4 } } » it ] , rf ba ‘ ’ ’ ’ Beal 
cil ry Wi a 7 ALLLLILS LOK MRIICIL, alld Ji 4 SiS Ul SUL 
. } 
LEWIS & ESTEP., 
‘ — , Dias , +4. 
Attornevs to! Plaintiffs. 
in vacation of said court to-wit, on th | day oft septem 
é  - } 1} aie per et pe Raul 
per, 18,49, tne loOnulowiIng answer to amended petition was nied 1n 
. " 
he | (i Calls 
; ’ " ra 
In the Atchison County Circuit Court. lo September Term, 
A. 1). iSéivd. 
HI NRY Ir. BI tN and IOHN W. \! SUF. | 
»/ F ; 
Plaintiffs. 
against 
; 
‘ " / ; 
WILLIAM MILLI Defendant. 
ey y } ; + . \ oy — > ¢ to’ nr . e«@ : ‘ 
erendant. ‘ inswel to piadll iiisS amenat i }7' LiLiIOGn. Adil i» 
j »? : i e ,* } ] | } , . ’ 
that he and plaintiffs made the contract filed with pDiaintifis orig 
| } 
inal petition in this case, but he denies that he ever entered into 
’ _. 7 : . ss 4 i me i ' > . a ? . ] 
the contrat s set out and described in plaint fis’ amended peti 
. ' ; 
Hon, Or the supstance thereotl. 
Admits that it was agreed In said contract that piaintilis were 
+ »e4 . } ' i ‘ 1 ] . 
C(O periorm WOrTkK [tor aerendant in and upon the construction oO! a 
Cerra) roi known the **(*h ' and \ft] os IR + 2 
CeTtalf] TaliwayvV KNOWN as tneé nicagvo ana Liantle \Valiway in} 
: ) : ry ' | " 4 ] ° hh; ] 7 " - 
excavating eal ciearing and grubdding, and removing tence Ior 
_ we ao os . Eg * . 
a aistance OI tweive miies, and known as sections trom | to 1”. 
i +) he ¢ . \ .  @- } 
and that said work was to De commenced in ten davs trom August 
s _ 
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HENRY WARNEKE, [seat.] 


Sheriff Atchison County, Mo. 
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bed and sworn to betore me, this 20th day ot Septem 
: 
Viv commission 18 dated Feb! ir ttl i873 and 
larv Z4tn, 1a « 
cea" hand ind notarial seal 
lOHN |). by r. \ yfary nh 7 
in printed *'] ’ e's Sale.’ y | } r) ' 
i ws } rititcti ruste¢ — Lit. Wii ' . Sch Lil is Lj} 
| P. to the deposition ot lohn | Lewis, heret 
ExuHibir D 
d, made and entered into this | day of Novem 
, ; a’? 4b | . ' . + ,iT ’ 
3. by and between William M r and Marv Mille 


: 


he county of Buchanan, and State of Missouri. pai 
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‘ . } eet . ' 
Miller aforesaid, party of the third part, witnessethn 
i ~~ Loa & , lorena ¢1 7 les} 
| party of the first part, in consideration of the debt 
»r? . * . 1 ’ / + , 
reinafter mentioned and created, and of the sum of 
¥* ~ ’ ; 
va " ¢ ' > ‘ 7. 
tO him pala iy the sald pa4&t) cy] : [secoOna part, the 
+3 ' 1 ’ a 7s : ¥ > 
ich iS he rewy acknowledged, oF S these p esents, 
} | i} ry > 1 —— beat tha Th | ! ’ 
i ind SUil COnVeY ind COntil | sil ‘J iit  Xcli i Party 
; 
‘ ‘ +h 1] 4 ; . : , ; ’ " ‘ " ’ 
| part, tn rmoOwowimge-aescrived eal estate, situate, 
ny in tne county ol \ te h sOT] I Stal O} Vlissour! 
nortnwesi uarter of the sout [ narter and th 
ny southwest quarter of sectiol onreen, the sout! 
} ] } ‘ } . 
. 7. ; * , if ; , 
mh Thine en, and the west nall oO C NOTLAWECS Qual 
+ . +} +) ¢ th yt , +] sith ’ 
i nineteen, ti SOUT iSt Quarts ine soutnwesi 
, lL. 4 > 1. e H 
con wenty-elg ~1In ti whshlp V-SIX, range tnirty 
} ’ ‘ ’ l4 1) » | ‘ . ~ i ‘ 
\ so, the @as [ OT ne norti . quarter ana tii 
, . 
irter of tne nortil ist Quartel ction twenty-lour, 
: 
ialf of the northe ist Quarter, | nortnwest quart 
’ ’ : +} , +} | if ; | ss th > , ‘uy 4 " 
oe (JUdaI LCi Lite j | i | Lil i} ) if is/| cit iTi¢ # 
: : 
atl \ ‘ ; ' , +} sat , yf ‘ ’ ’ r) 
1] miwes quant I } iif Sti ii { (ji , oe | , 
> 
n township sixty-six, range thirtv-nine west, said 
vcr 1] P eh, nme) ’ 5 mm? rs ry? ¥i ly 
ninYy ink ali Tie i isall Lit Cit 5 nrc « i Ps. 


4 = “ , r=. +] 
Lo nave na { i Ltt} Vi ine ippurrenances, to the 
’ ’ " , . | } < . i : ° * 
Pe | \ 7 i ~ « t)iil i \/ iti | : ii ' \ i ana AaSSILZNIS LO} 
at 


= ’ ‘ 
4 
‘4 } f 7 ] : ] ‘ : 
said William Miller, one of th 11d irties Of the first part, 1s 
’ 1% | 5 ; 
ndebted to the said Mary M r, the party of the third part, in 
: 
| y ; . 1] ' , ? ? 
the sum of sixteen thousand dollars, together with interest ther 


realized and received bv said William Miller from the sale of the 
ividual property of said Mary Miller, and used by him in t 


payment tor the real estate hereinbetore nentioned and des ribed., 
ind to secure the indebtedness of said William Miller on accoun 
the) which said sum of sixteen thousand dollars. with the in 
ter: thereon, 1s due and payal on the twenty-fifth day of 
lun % ) i i 
Now if the said debt or sum of sixteen thousand dollars, and 
nterest thereon. shall be well and trulv paid when the same be 
j i . Saeaae Pils Lick { ii eeae' tcaiy } eae! i eae iil 7A" 
comes au ind Pay ible . th d ed sp ii] r€ vold and the property 
hereinbefore conveved shall be released at the cost of the said 
William Miller, one of the parties of the first part But if the 
id debt or sum, and int st. shall not be well and truly paid 
when SATII ecomes aut ind p Vavd . then this deed shall 
rem nin torce, and the 3a party { the second part or his 
legal representatives, or in case ot his death or absence trom the 
State. the sheriff of the county of Atchison. may proceed to sell 
ti property hereinbetore descril lk or any part thereot it pub 
lic vendue to the highs St b da fo the court house door In the 


town of Rock Port. county of Atchison. for cash, first giving 
, ] ’ : aa et ‘ ] : } 
SIXTY Gavs pubDiic notice of! ne time, terms and pia e of said [aiC. 


ind of the property to be sold, Dy advertisement in some news 


, } 1] > 
paper printed in said count ind upon such sak shall execute 
} ; 
ind delivel leed in fee simple of the property sold, to the pur 
’ . — } i , : 3 a ll , 
Chaser Ol purcnasers tnereol!l, and recelve the proceeds Ot Sala 
; : ' ' 1 . t 
» F ” - ; 2 ; > + 4 ; " | ; " , «> " " : 
saie, Out OF which he shall pay liirst, the cost and expenses Ol 
: ’ } 1 } } ’ 
[nis trust, and next the said debt or sum o! sixteen thousand dol- 
< rnc } Tf? ¢ +}, »? Yr) 7 1 th r | | | if 17) h 1] | ie 
iTS and INterest tnereon, and tne remainder, ll any. SNall Dé pala 
; Se ' 1] Pay ' , re . : 
tO tne sala William Miller O nis ievgal representatives: and said 


tne trust herein created 
In witness whereof thi Sald parties ol the first part have 


r . h and seals, the day and vear first above 
written WILLIAM MILLER. [SEAL.] 
MARY MILLER. [ SEAL. ] 


as to William 


| : — ; ] 
ACAL @ til geil ered in present o Oo! us 


Miller: W.M. RHopEs. /!. DEINE. 


]. W. ZEHNER, ELIZA ZEHNER, as to signature of Mary Miller 


Acknowledged November 10th. [S73 


Kecorded February 7th, 1874, Book 8, page 41. 
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A. He keeps about one hundred and fifty | rf ttl 


clo with the rent ind t | I , he 


\ He teeds it to thi cattle, hors s and hos n the tarm 
(). What proportion of the grain d Vir. Powell chars 
the tenants on the tarm tor rent? 
\. some he charges one-third, others one-| and he gatl 
rs the crop, and some pays one-third in tl 
2, Has he not, as a rule, charged a -— hiths in tl 
eril ? 
\ No, sir; | know that he has not « é two-fifths sin 
| nave been On) the pla C 
(). Will your crop this year average twenty-five bushels to 
the acre? 
\ | mio not Know VW supposi it W 
{ ) Wher > your nearest corn mali ay 
\ Blanchard, about five miles and 1 rters distant 
Q) What is it worth per bushel 1 n from Powell 
to Blanc} i? 
\ | guess about three anda halt cent l. and about 
tour in the ear 
3. What is now the market price for « n Blanchard ? 
\ It is worth about forty-eight cent 
() What was the market price tor « t the first of 
' 
last VY. al Blanchard ? 
\ | og it (wentv-Sseven ¢ ni ' } 
() About what is suc! rn = w worth in th 
Tl y 
\ | do not know 
J Hiow will the prie e of this vear’s corn compare with tl! 
price of « 1 this time last year? 
\ It will be higher. Can’t say how 
() Who cultivates the land in sec. 25? 
\ Mr. Ohl and Chas. Murchy 
(©. How much has each one? 
\ Mr. Ohl told me he had about filty-th: icres, and Mz: 


\ [ think he vets some or it on ol t! land in se 25. and 
some up in the bottom, on the north land 

() About how many acres of hay does | t off the lan 
nm se zor 

\ i do not know | can see that | cut some (al 
ee 1our Ol! five stae ks on the land 

\) Who has charg: ind control of t tal n JuUeSTIOI 1 
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fo) $3,000) three thousand dollars (On june 14, 1845, [ depos 
{ » the credit of the said William Miller. at the National Bank 


OF Val isauqua %S4,000, In part ol the aforesaid pur hase money 


i | re. E%ied. | ae A. . Le ) 1.4 . . 
and on July Ist. 1873. I paid to the Penn Mutual Insurance Com 


pany of Philadelphia $4,523.07, this amount being the balance of 
said insurance company’s claim against William Miller, this sum 
being the balance of the purchase money for said lots of Mrs 
Miller and Mr. Miller. The consideration in deed of the Thomas 
lot was $6,000. I only paid $5,500, which was the real consider 


ation paid therefor. I have a statement in writing of the amount 
the purchase and sales of Mary Muiller’s 
roperty in Missouri and Catasauqua, Pennsylvania, and used for 
he benefit of William Miller, her husband. [Statement produced 


i 
} ; . ? , } a : 
U2 Do vou know where the original deeds to Mrs. Mary 
: ope 
Miller for her Catasauqua property and her Ramsey, Missouri, 
} } E " - . . } 
nd now are? If you have them in your possession, produce 


A. Ihave the deed of George R. Ramsey to Mary Miller 
for what is called the Ramsey farm in Atchison county. Missouri, 


which is recorded in Atchison county. Missouri, in book 14, at 


page 402. (It is agreed between the parties that the record of 
the deed may be read in evidence in place of the original deed. 

[ have also the deed of David Thomas and wife to Mary Miller 
for what is known as the Thomas lot in Catasauqua. Recorded 
in the omce tor re ording O} dec ds at Allentown, in and for the 
the county of Lehigh. in book vol. 37, page 105, etc. Deed dated 
the Oth day Oo! Nove mber, LR65: consideration S850. | \ COpy ot 


iis deed is, by agreement of parties, filed and marked “Exhibit 
B.”’] And also of M. H. Horn and wife to Mary Miller, dated the 
1 day of February, 1866; consideration is $12,000. Re 
corded at same pla e, vol. 37, page 108, etc. [A cOpy of this 
deed is, by agreement of parties, filed and marked “Exhibit C.”’ ] 
And also deed of John Zehner and Eliza, his wife, to William 


it } } } : — } ¥ ° ms 6% . 
Miller, dated the 11th day of April, 1871, consideration $3,300, 
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reCcOTaed in sam piace, VO. } », DNave Lee pA copy qT this Cie ed 
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s, by agreé¢ment of parties land marked “Exhibit D.”]) And 
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May 23d, 1873, consideration $9,000, which includes the Zehner 
} ° , , - 
and lhomas properties pete the consideration paid Was Ds ove 
7 i 
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Recorde n vo iS, pag OLVU, et LA COpy Ol tnis a d us, Di 
} } 7" : ? . ' 
igreement; filed and marked “Exhibit | It is turther agreed 


trial ¢)| this cause the same as if they were the OTi2 inal cle ds 
| have not control of the original deeds of John W. Kuntz and 
wife to Mary Miller. nor of the deed of Mary Miller and William 
Miller to Oliver Williams. They are not in my possession, and I 
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do not know where they are; but I have certified copies Ol both 
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scribed. and Second street; thence along said lot No. 1 south 


forts five deg S ‘A cf one hundred and elgty (wo eet, more OT 
toa twenty ieet wide all 


ey; thence along said alley south 
rity \ degre 5S €ast tw enty-three feet to lands of John Hudders: 


the long the same north forty-five degrees east one hundred 
ind eighty-two feet, more or less, to the said Second street, and 
thence along the same north torty-five degrees west twenty-three 
feet to the place of beginning. It being the same premises which 
| W. Koons and Sabina, his wife, by indenture dated the first 


cay Ol Ap | \ |). ISO. tor the 


consideration therein mentioned, 
granted and confirmed unto the said Mary Muller (first party 


heret her heirs and assigns, forever, ret orded in the office tor 
recording of deeds, at Allentown, in and for the county of 

high, in deed book vol. 37, page 110, etc.; reference being 
thereto had will mor 


land singular the buildings, improvements, 
, rights, liberties, privileges, heredita 
ind appurtenances whatsoever thereunto belonging or in 
pertaining, and the reversions and remainders, rents, 
issues and profits thereof, and all the estate right, title, interest. 


prope rts claim and demand wh iisoevel of them the sald parties 


of the first part, in law, equity or otherwise of, In, to or out of 
the same, and every part or parcel thereof. 


Lo lave and to hoid thi said two contiguous lots OT pice CS 


of ground, hereditaments and premises hereby granted or men 


] 


party of the second part, bis heirs and 
only pro} 


tioned, or intended so to be, with the appurtenances, unto the said 
i assigns, to and tor the 
per use and behoot of the said party ol the second 
part, his heirs and assigns, forever. 

And the said William Miller and Mary Miller, for them 
es, their heirs, executors and administrators, do by these pre 
sents covenant, grant and agree to and with the said party of th 
second part, his heirs and assigns, that they the said parties of the 
first part, their heirs, all and singular the hereditaments and prem 
ises herein above described and granted or mentioned and in 
tended so to be, with the appurtenances, unto the said party of 
the second part, his heirs and assigns, against them the said par 


Se iy 


4 cll 
ties of the first part, their heirs, and against all and every othe 


y claiming or to claim th 


a 
person or persons whomsoever, lawfull 
same or any part thereot, by, from or under him, her, their o1 
of them, shall and will warrant and torever defend. 

In witness whereof the said parties of the first part have 
hereunto set their hands and seals, dated the day and 


above written WILLIAM MILLER. [seEat.] 
MARY MILLER [SEAL. ] 


— .«ea | dol + oe ha <ceAN 
sSeaied and ae veered In tne presence Ot 


HERSCHEL BARTELL. 
Jno. W. ZEHNER. 
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Received the day of the date of th \ in. or foregoing in 
;, denture, of the within named Oliver Wil s, the sum of eigh 
thousand dollars in full of the consideration money therein men 

tioned. Will l LM MII] LER 


\ttest: JNo. W. ZEHNER. 


‘ 


MARY MILLER. 


, \ Knowiledged March 3d, 187 
ee : ] : 
Entered (not stated.) 
Deed book vol. ti, p. O19, et 
And afterwards, to-wit: on the 16 ft August, A. D 
1883, the following citation was issued an gned, to-wit 
CITATION, 
The President of the United States of Am ato William L. Pat 
terson, Mary Miller, William Miller, | |. Seager, Melchor H. 
Horn, Valentine W. Weaver, Wliliam B. Powell, Ed. F. Powell 
and ‘The National Bank of Catasa Pennsylvania: 
You are hereby cited and admonis! » be and appear at a 
Supreme Court of the United States, iden at Washington 
City, D. C., on the second Monday of October next, pursuant to 
an appeal taken from the final decree United States Cir 
cuit Court for the Western Division of the Western Dzistrict of 
Missouri, In a certain cause wherein Henry F. Bean and John W. 
\lsop are appellants and you are appellees, to show cause, if any 
‘ | | 
there be, why the said decree sheuld not corrected and re- 
versed and speedy justice should not be done to said appeilants. 
Witness the Honorable Arnold Krekel, one of the judges of 
said Circuit Court, this August 16th, A. D. 1883 
\. KREKEL, Judge. 
UNITED STATES OF AMERICA 
alae! , . ; , SS 
Western Division of the Western District of Missouri. | 
We hereby acknowledge due service of the foregoing citation, 
.* : 7 
this August 17th, A. D. 1883. 
. ALLEN H. VORIES, 
. \. B. DURFEE and 
4 VINTON PIKE, 
Attorney yr said Appellees 
And on said 16th day of August, A. D. 1883, the following 
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LJPINION ON TH] 


i 


INTERLOCI i 


4 : - | ] ( . ; 
Be it remembered, tha it the Uctobe term, A. D. 1881, of 
as t 
our said court, and on the hd 


— 8 
r Onn Y ? the H noral 
bee, S7pJEEaES ii Wi -'a' OllUlad 


irt, in oth aay oO! january, A. D. 1882 
toll : : norable Arnold Krekel, District Judg« 


ng lg ca , and he rendition ot the interlocu 


} Lid : _ ma far nl ne 
I n. was ied. and 1S In words and hgures toiuow 
ing to-wit: 
| \ J 
Hy} NRY I Ky LN €2£ ad 

Complainants 

df i i In qu L\ 
WILLIAM L.. PATTERSON eé/ aid.. 
Defendants 


wis, tor COmMmptialnants 


ior qetendants 
} } } ' P 
Phe tT) Ss uieves tha ( Thi] I nts nis ) >] 
i . + ‘ 
tracted wit eien it William Miller for work to be done on a 
\ j \ ’ 7 " a P ' " ' 
raliroad then Dullding in VU i na Ci1UTIN: ne years ot Isa and 
rons } rnin fi ‘ } | , ; nf f 
iSi¢ WOTK ATNOUTNLITNY ' SLO W i. LOT tie | ch HL { Q)ii | it 
+} : ; | ¥ * + -_ } 
nat on adetendan Ing O pav tor same su was instituted Dy 
ae - . 
. . ' . 
piaintifis it) AT biSON ¢ I a's Mlissour 


rtue of process sued out; that judgment for $14,276 
was obtained in ti t:; that execution issued, and $3,257 and 
costs were collected 1 nder; and that the remainder remains 
inpaid Che bill proceeds to allege turther that on examination 
of the title of the land attached 


hed, such as was not sold under the 
execution spokKen oO! ' = frr95 


yy liens, namely, 


am Muller, the defendant in 
the attachment suit, to Patterson, as trustee for his wife, Mary 
Miller, for $10,000, due in 1876, and a judgment lien of Koontz 
¢ 


ior 


i ee re | 
$2 O71. which incumbrances it 1s claimed were made and 


urpose of hindering and delay 
ing the enforcement of liabilities of said William Miller, and spe 


sought to be maintained for the p 


cially the complainants, who instituted proceedings in the 
courts to remove the clouds upon the title so as to enable them 


sie inne I. FEES 


a oe 
; o ; } . . 1] } . 7 | 
Ber al ana IS71. and tO Secure if \Mirs Mille » property Wills 
) } " } " 14 } 1, » | if 
mortvaged: thnaltl the prope rtv mortgaged was soida ana tne debts 


} e* . : . 4 , : ] . . 
incurred by Miller paid with the proceeds. The preponderancs 


og 
. ] ] ] . | , +] } ’ | 
is Wile - was made indd Tecore G avOUL LNe Lililt Lne WOTK Unde! 
, , + 1] ‘ ' ] ry 
thi contract etween Miller and the complainants was dont 
. - 2 . 7 . > } , i] , | 
Stress is laid by complainants on the fact that Mrs. Miller assigne 
] ‘ } . sar hs 
r deed of trust to Seager, one of her husband’s creditors, who 
; ; , , , j 
s charged tf Le n the col tion ana onsplracy to dell ld, 
j i le] \] i } if ’ t r Ti ‘9 + t] a nic 
Mmnaer, and Gelay iiCT Ss ¢ { OS ri {) iS icaG Ld CI i LUUI 
y ‘ ’ ’ ’ , 
scarcely be any doubt that Mrs. Miller would be entitled to he 
, ’ } 
, _ ] + + > > > 
qdeed oO! trust and th contro Is th ia aione, WItnOU 
. ; ‘ | ‘ i + ; . } r ’ +} " » 7 
in\ pre Of of ner actin¥v In Dad liallti Lf iC] \ { Ol C tik 
TO aispose {) her 1»rd)] erty is chy choos — * 
‘ ss i _ Z “A 
. ' . } 
i} iaW a lhe wS t] le wile to fp | re | ( y and Geal WIL! 1) 
I ] . } | +} nie ' lin . i} ry)?! ‘ 
i (OWT) Vay, anal Lif ruics p pit aD ii, Ines lene Lily A/V y 
, | ; 
to her When tnere al qu stiOl LO whethe1 tiie wite | : 
, yt ’ } ‘ na | eat ; ’ ’ ‘ h th ' ly hy 3 ] ,% i ’ 
property of her own, and doubts exist whether the husband 1s 
} , as ‘ . 
seeking to use the wiles name to cover up nis property irom 
° 154 +} ’ i ] ‘ } % } _% ] ; " .4 » : ’ 
creditors, the actS done vetween husband and wile pertaining LU) 
_ a , ;, en 
property claimed Dv tne wite w 1] Ccioselyvy scrutinize a § 
tino 4 + _— taal va a Berri. ' , ' . st ] . 
that their dealings are in good faith. So, also. in cases where thi 


property of the wite, by her consent, is so mixed up and used Dy 


+ i . @ + } } F } reese ] 
the busband that it cannot well be dis nvuisned 


7 . ,* 
gdeed to seavger at most amounts to Dut a choice among creditors 


j : ‘ } * i ‘ ’ : ‘ , 
of her husband, for there 1s not a doubt that Se iver Was a CON 
iB : ' . } a ; ~ } 
fide creditor ol hei husband. Nothing went ([O tne wits under 
the assignment of her deed Ol trust. It IS quite Ciear trom the 


testimony that in 1876 and long 


prior thereto Miller was indebted 


to Seager. Horn. Weaver and the Bank of. Catasauqua, and, find 


— 


ing that he was in failing circumstances, they agreed together to 
buy the land in controversy, and to be interested therein in pro 
proportion to the amount of their several claims against Miller. 


4 


‘|;* ~ » ] , J ] ‘ - <> +] ] 
Chey pure hased the land at $36,400, and the deed therefor was 


} . 17 . a4 
made by Miller and wife 


n the purchase. The 


L, H > ; th o " + seer " 
nad to remove tne iens or two wagm 


Koontz, now amounting to near $4,000, an 


p } , » | } ] : 

OF B«VUU which were lens on th land, tO Mm 
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a cS it Cif’ Tile nts Wert not pal i On iT NV 
f vy ¢ ; =. } } 14 4 ~ , 
Li¢ nterested O LW Wicd LOFT COT] ive . 
s.5¢ (i) 4 re refton i | thy mireh 

ow) WOT revalneud Uy iit peuiel AS 


tachment for SIi6O.,1IO0U Nad been sued { 
, , * 
: os ¢% . 
levied on the land in controvers\ No 
recorder’s othce ot Atchison county o 
‘ ‘ . thy , 
it tne ne OF ISSUINY tN Sam ( nm 
source were to De proy aged tor, and n 
hy . var | le rro} ety ’ +eeani ’ + | 3. 
it¢ VnOote LransacCtion aAMOUNnNLS tO Lis ry 
? lite? king a vii t t] 1} ' byt ; 
C ict 4 » st 4 tiie. Lt) Ce pic’ Liici tit ~~ j 
tarm the, Fel into their possession all ti 
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of trust and the judgments were lens on t 
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attachment, and could not, theretore, 
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ittachment prey uiled over thei deed, 1 


trust anc 


monevs advanced on the 1udgmen 


- —s ee — x 
so that notning could ve 1OSt In thal | 
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and the attachments 
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the purchaser and taking a deed thereto 
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master to take an account for rents sin 
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Supreme Court of the United States. 


(OCTORER ‘| ERM, 


HENRY F. BEAN anp JOHN W. ALSOP, A/pellants, 
AGAINS' 

WILLIAM L. PATTERSON, MARY MILLER, WILLIAM 
MILLER, ELI J. SAEGER, MELCHOR H. HORN, VAL 
ENTINE W. WEAVER, WILLIAM B. POWELL, ED. E. 
POWELL, anp NATIONAL BANK OF CATASAUQUA, 
PENNSYLVANIA, Afpfellees 


LPPEAL FROM THE CIRCUIT COURT © HE UNITED STATES 
FOR THE WESTERN DIVISION OF .THE WESTERN DISTRICT 
OF MISSOURI 


NMIOTION OF APPELLANTS FOR AN ORDER ON THE CLERK 


ro DocKET THE CAUSE, AND BRIEF IN SUPPOR' 
OF THE MOTION. 


JAMES S. BOTSFORD, 
For the Appellants. 


IN THI 


Supreme Court of the United States. 


At THE OcTOBER [TERM, A. D. 1883. 


HENRY F. BEAN anp JOHN W. ALSOP, Appellants, 

WILLIAM L. PATTERSON, MARY MILLER, WILLIAM 
MILLER, ‘ELI J. SAEGER, MELCHOR H. HORN, VAI 
ENTINE W. WEAVER, WILLIAM B. POWELL, ED. 1 
POWELL, anp NATIONAL BANK OF CATASAUQUA 
PENNSYLVANIA, App 


APPEAL FROM THE CIRCUIT COURT ©O Ltt NITED STATES 
FOR THE WESTERN DIVISION OF THE WESTERN DISTRI 


OF MISSOURI 


MOTION OF APPELLANTS FOR AN ORDER 
ON THE CLERK TO DOCKET THE CAUSE. 
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this dav come the above-named appel 


1 : | . . ~_ 
iaAntS yY their attorney, and move the court here for 
in order on the clerk of this court, directing and com 
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manding said clerk forthwith, on the making of such 
order, to docket this cause; and in support of this 
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le entire record 1n said Suit to De printed Al 


caused t| 


under the rromnt Supervision O} 


Kansas City, Missouri, 
ircuit Court and of appellants 


i. \\ hereupon the clerk of said Circuit Co urt 


lulyv certined one ot the printed COples of the record 


lor the original transcript of the 


ants paid said clerk his 
rees tor sald transcript. 

During the first six days of the October Term, 
A. D. 1883, of this court (to-wit: on the gth day of 
October, 1883,) appellants filed with the clerk of this 
court said certified printed record, and twenty-five 
printed copies of said record, and the appearance of 
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doing their own printing out of court, as has been 


a a 
done 1n tnis case. 


GROUNDS OF MOTION, 
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ihe clerk of this court: has no right under any 
law of the United States orrule of this court to charge 
a party either for ci rtifying ad COpy of the record to 
the government printer, or for supervising the print 
ing, except where, pursuant to the rules, the clerk 1s 
actually required to perform and actually performs 
that service for which the charge is made and author 
ized. 

The clerk is not warranted by any law or rule of 
court to charge a party a fee for a service not per 
formed. And as in this case appellants have fur- 
nished this court the required number of printed 
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copies of the record, in conformity with said rule 31, 
regulating the manner of printing arguments and 
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records when done ,by either party to a cause, t 
clerk has no right to charge against appellants a fee 
for services performed by appellants’ counsel, and has 
no right to make said charge of $200 therefor. and 
the cause should be docketed notwithstanding said 
charge. 


JAMES S. BOTSFORD, 
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or the Appellants. 
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at its October lerm, 1882, pursuant to the act of 
Congress approved March 3d, 1883, it is provided that 


“tor preparing the record or a transcript thereol for 


‘the printer, indexing the same, and s pervising the 
. - t+ cy | 4 ‘Sw : ] 1, tral ; ar ‘> . + |. . ~- ; ale 
printing, and care and distribution of the printed 
copies to the judges, the re port Cf iaW i1brary, 
] | 
and the parties or their couns | n cents per 
“fo]} = i] tha clarl , Ly. , or lL, 
e258. Siictil rt pci L¢ Liit . if _* eLaiir4 : ‘ Yala Drdapi 
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four of Amendment to Rule to. as published in the 
, , , a . 7 , ; ; ol . . 
ae i) |S. Kep., it is provided that here the clerk 


does not furnish a manuscript copy for the printer, 
but instead the original] record, onl Oli half ot the 
above tee shall be charged. 

In this case none of these services have been 
performed by the clerk; but it is claimed, as we un 
derstand it, that when a case goes to the Supreme 
Court the clerk acquires a Vé sted right LO make these 
charges, and cannot be deprived thereof by the parties 
themselves doing or having the printing done else 
where than by the government printer. 

We suppose that if the appellant should, before 
the records are printed, dismiss his appeal, as he may 
undoubtedly do, the clerk could not make this or any 


other charge that might be subsequently incurred if 
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visea with us the printing of the record, has certines 
one of the printed copies as and for the transcript of 
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the record of the court below, and we do not undet 
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stand that there is any objection to our printed records 


ley do not contorm to rule 3I or any other 
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Phi hkact thal these and th printed records in) 
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tion is confirmatory—if confirmation be needed —of 
the right of a party to do his own printing. 

In a case like this, where nothing 1s done, except 
the two or three minutes labor of distributing thir 
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teen copies of the record among the nine judages, the 


oe eg i. or 
porter and librarian, 1s the clerk, if entitled 
to charge a party for services not performed, justified 
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upervising the printing, or tor supervising alone. \s 
he, in a case like this, entitled to the whole fee or to 
the half? 

Does not the fact that the court, when it pro 
mulgated these amended rules, last winter, graded the 
fees of the clerk ror these Services, providing for full 
pay when he should copy the record and supervise 
th printing, and for one-half when he should Super- 


5 ° e : ] * . 
ise the printing done on the original record, con 


( lusively show that the court intended the clerk should 


pe , ° 
be paid according to the measure of service actually 
performed by him, and where is the authority to be 
found for making this or any other charge for services 


not performed? If there be authority for such a 
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has to charge for copying the record to the printer and 
for supervising the printing. 


We most respectfully submit that the motion to 
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his motion on the other 
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pelices have as yet no coun 


SCL WlO TladV¢ appeared fe) cnem iT) this court. Wi 
: | re j . 

vave a copy of the motion to docket to their counsel 

who repress nt cd them in the court be iow, but they 


replied that they have no interest in this proceeding 


and should provide for no appearance on this motion. 
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JAMES S. BOTSFORD. 


For the Appellants. 
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Miller deed of trust to Saeger, but adjudged that said deed of 
I . WaS not Ira iuient and oid, but was valid as te p intiffs, 
ind w . to Mrs. Miller Pages 38, 39, 40, 47, 48, 49 
and 5! rinted Record From said decre idjudging said 
Mat M deed of trust to be alid, plaintifis ippeal to this 


na tf Koont mortvac and 1rigment oft torectosu were as 
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plainants bill avers as follows: 


“Seventh. That after the execution of the contract so sued 
upon, and the pe rformance ot the greate1 portion of the work 
done thereunder, and while said work was still in progress, to 
y of November, A. D. 1873, said William 
and Mary Miller, his wife, executed, and on the 7th day 
of February, A. D. 1874, filed tor record in the office of 
the recorder of deeds of said Atchison county, a deed of trust, 
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a copy of which is attached to the original bill in this cause, pur- 
porting to convey to the defendant, William L. Patterson, all 


the sala \tcl ison county lands. except the sald southeast quar- 
ter of section No. twenty-four (24), for the alleged purpose of 
securing to said Mary Millera pretended indebtedness from 
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mits that at said time the legal title to said lands was in him, said 
Miller, and the other defendants, except Mary Miller, say that 
they have not sufficient knowledge or information thereof to form 
a belief, and never were otherwise informed thereof than by com- 
plainant’s bill: and the said defendant, Mary Miller, says that the 
equitable title to said lands, at the time specified was in her by 
reason of /oanin, the said William Miller, who was her husband, 
her individual, sole and separate moneys, with which to remove 
liens and pay off incumbrances upon said land, by which she became 
and was in equity subrogated to the right of said incumbrances, 
both by contract and in equity. 

“Seventh. These defendants, William and Mary Miller admit 
that on the 10th day of November, A. D. 1873, they executed, and 
on the 7th day of February, A. D. 1874, there was filed for record 
in the office of the recorder of deeds in Atchison county, in the 
State of Missouri, a deed of trust, a copy of which is filed with 
said bill, purporting to convey to the defendant, William L. Pat- 
terson, all of the lands in said Atchison county set out in said 
complainant’s bill, except said southeast quarter of section twen- 
ty-four; but they deny that said conveyance was for the alleged 
purpose of securing to the said Mary Miller any pretended in- 
debtedness from said William to said Mary Miller, of the sum of 
sixteen thousand dollars, with interest, and they charge that sum 
had been prior to said time /vaned to said William Miller by the 
said Mary Miller from moneys realized from sales of her own 
sole and separate estates real, in the states of Pennsylvania and 
Missouri, and turned over for his use and benefit in good faith 
to pay th purchase money and to remove incumbrances from said 
Atchison county lands, and done and made in good faith, without 
any knowledge or information or belief that said William Miller 
was indebted or in failing circumstances, and which said trust deed, 
they still charge, did truly represent that said moneys, so owing 
by said William to said Mary, were received from the sale of the 
individual property of the said Mary Miller, and used by her hus- 
band in the payment of the real estate in said deed of trust described, 
and the other defendants say in reference to said allegations, 
charges and statements last aforesaid, that they have no sufficient 
knowledge and information thereof to form a belief that said deed 
of trust was made in good faith to secure said Mary Miller in 
the amount of money /oaned him by her out of her indivdual, so/e 
and separate property and effects, and they never were otherwise 
informed thereof than by complainants bill. All these defend- 
ants admit that said deed of trust provided for a foreclosure, in 
default of payment by said Miller by said trustee, William L. Pat- 
terson, or in case of his absence, death or refusal to act, by the 
then acting sheriff of Atchison county, Missouri. 

“Eighth. ‘These defendants further answering, all say and 
charge that said deed of trust was made in good faith for the 
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to secure an indebtedness to said 


. ’ 


purposes therein expressed 
Mary Miller for and on account of moneys derived from her so/e, 
separate and individual estate, and used by the said William for 
his own purposes, /o pay for said lands and remove incumbrances 
contracted to pay for the same, and further charge that said deed 
yf trust was not executed for the purpose, or with the intent to 


‘ 
hinder, delay or defraud the creditors of said William Miller of 


their lawful actions, damages, forfeitures, debts or demands, or 
either of them, or said complainants or either of them, or anyone, 
to defraud or otherwise wrong; and further deny that any of these 


defendants ever knew or carried out any fraudulent purposes of 
said deed of trust; or ever knew, were informed or believed that 
it was fraudulent on its face, or ever heard of it, otherwise than 
by complainant’s bill, of being fraudulent or dishonest.” (Pages 


$1. 32 and 33 record.) 


Upon the question of the insolvency of William Miller, 


the testimony was as follows: 


John P. Lewis, one of pla ittorneys, in Atchison 
county, testified: 

“While William Miller lived here he seemed to be rather 
hard pressed at times for money. I know of his having been 
sued on several occasions. I was one of the attorneys in a suit 
instituted by the State Bank of Nebraska ipon a note and mort- 
gage given by William Miller to Jan Wood for a balance aris- 


ing in some manner out of the estate sale of Mr. Wood’s interest 
in the partnership to William Miller, in which there was about 
four thousand dollars involved. I! also was the attorney in a 
couple of other suits instituted against him by the Council Bluffs 
Iron Works, in which the amount involved, as near as I can call 
to mind, (was) some twelve or fourteen hundred dollars. Since 
the institution of the present suit | have made various inquiries 
to ascertain the financial condition of William Miller. So far as 
[ can find he is insolvent, and so far as there is any general re- 
pute upon that subject in this county, it is to the effect that he 
has no available assets from which any considerable debt could 
be made.”’ . ° * “At the time William and Mary 
Miller finally sold out in this county, I think he was generally 
reputed to be insolvent, and I know of no other property than 
the property involved in this suit from which there is any 
chance to make so large a debt as this one, nor have I been able 
to find any thereof of consequence anywhere.” (Pages 61 and 
66, record. ) 


Henry Warneke, sheriff of Atchison county, testified as fol- 
lows: 

“Q. You may state whether any executions were in your 
hands, as sheriff, against William Miller. Ans. There was. 
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At page 149 may be found a deed dated July 20, 1868, from 
George R. Ramsey and wife to James Wood and William Miller, 
conveying to said Wood and Miller 40 acres of the land in con- 
troversy, “in consideration of the sum of four hundred dollars 
to them paid” by said Wood and Miller. 

At page 150 may be found a deed dated July 28, 1868, from 
Henry S. Pedigo and wife to James Wood and Willliam Miller, 
conveying to them 40 acres of the land in controversy “in con- 
sideration of the sum of three hundred and twenty-five dollars to 
them paid by the said” James Wood and William Miller. 

At page 151 may be found a deed dated February 9, 1869, 
from Horatio D. Van Sycle and wife to James Wood, conveying 
to him 160 acres of the land in controversy, “‘in consideration of 
the sum of eight hundred dollars to them paid by the said’’ 
James Wood. 

At page 152 may be found a deed dated February 19, 1869, 
from Henry S. Pedigo and wife to James Wood and William 
Miller, conveying to them 40 acres of the land in controversy “in 
consideration of the sum of three hundred and forty (340) dollars 
to them paid by the said” James Wood and William Miller. 

At page 152 may be found a deed dated June 11, 1869, from 
Joseph E. Ludlow and wife to James Wood, conveying to him 
120 acres of the land in controversy, ‘‘in consideration cf the 
sum of eleven hundred (1100) dollars to the said Joseph E. Lud- 
low and Margaret E. Ludlow in hand paid by James Wood.”’ 

At page 153 may be found a deed dated February 20, 1869, 
from Robert Howke and wife and William E. Dillon and wife to 
James Wood and William Miller, conveying to them 160 acres of 
the land in controversy, “in consideration of the sum of eight 
hundred dollars to them in hand paid by the said” James Wood 
and William Miller. 

At page 154 may be found a deed dated August 10, 1869, 
from James M. Templeton and others to James Wood and Wil- 
liam Miller, conveying to them 40 acres of the land in contro- 
versy, “in consideration of the sum of one hundred and fifty 
dollars to them paid by the said” James Wood and William 
Miller. 

At page 155 may be found a deed dated May 6, 1870, from 
Joseph E. Ludlow and wife to James Wood, conveying to him 40 


acres of the land in controversy, in consideration of the sum of 


$250 * paid by James Wood.” 

At page 156 may be found a deed dated August 10, 1868, 
from A. W. Miller to James Wood and William Miller, conveying 
to them 120 acres of the land in controversy, “in consideration 
of the sum of seven hundred and fifty dollars to him paid by 
said James Wood and William Miller.” 

At page 157 may be found a deed dated January 4, 1869, 
from Mansel Graves and wife to James Wood, conveying to him 
40 acres of said Wood and Miller farm, “in consideration of the 
sum of two hundred dollars to them paid by the said” James 
Wood. 

At pages 77 and 78 may be found the quit-claim deed from 
James Wood to William Miller, dated March 24, 1870, conveying 
to William Miller the one half interest of James Wood in the 
entire Wood and Miller farm, “in consideration of the sum of 
six thousand dollars to the said James Wood in hand paid by 
Wiliam Miller.”’ 

There was no evidence in the case to show that any of the 
moneys paid by William Miller for his one-half of these lands 
when they were first bought by him and Wood, or any of the 
moneys paid by William Miller to Wood for the purchase by 
Miller of Wood’s half interest, belonged in point of fact to Mrs. 
Miller or to any other person when said moneys were so paid by 
said William Miller, and said lands were so conveyed to him for 
the moneys so paid by him, and neither Wilham Miller or his 
wife, although both defendants in this suit, testifed or deposed 
as a witness, either in their own behalf or in behalf of any of 
their co-defendants. Neither of them were sworn or testified 
upon any point in the case. 

As to the claim made in defendants’ answer that the sole 
and separate moneys of Mrs. Miller were loaned by her to her 
husband to pay off incumbrances on the land in controversy, 
the evidence is that some time in 1870, William Miller borrowed 
$25,000 from the banking house of Jay Cooke & Co., and to 
secure said loan, gave defendant, Eli |. Seager, as his endorser. 
The note was made by Miller to Seager and delivered by Miller 
to Jay Cooke & Co. with Seager’s endorsement thereon; and 


about a year after the making of the loan, Miller made to Seager 
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IN THE 


| Supreme Court of the Enited States. 


OCTOBER TERM, 1886. 


: - - _ ee 


No. 238. 


HENRY F. BEAN ann JOHN W. ALSOP, AppeLLants, 
against 


WILLIAM L. PATTERSON, MARY MILLER, WILLIAM 
MILLER, ELI J. SAEGER, MELCHOR H. HORN, 
VALENTINE W. WEAVER, WILLIAM B. POWELL, 
ED. E. POWELL, anp THE NATIONAL BANK OF 
CATASAUQUA, PENNSYLVANIA, Appercess. 


Appeal from the Circuit Court of the Uniied States for the West- 
tern Division of the Western District of Missouri. 
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For Appellees. 
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; Missouri. given by William Miller and vw ) Novem bel 


against William Miller, on the ground of non-residence, and 
caused the said 920 acres of land, together with 160 acres of 
other lands, to be levied upon under said attachment, and In 
ald of said attachmentsuitcommenced the present suit on Oc- 
tober 23, 1874, against Patterson, the trustee, and William 
and Mary Miller, as defendants. Appellee Eh J. Saeger 


having acquired the said deed of trust, and the indebt dness 
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y , . fc p ak ; : ‘ 

thereby secured, by assignment from Mary Miller, he was 
lan hj ad 24s 

made a aelendant 1n this cause DY an amended petition 


filed on December 11, 1876, and afterwards by a further 
amended pr tition filed on the 28th day of January, ISSO, in 
the same court, the remaining defendants were made parties 
tothis suit: and at the May term, 1880, of the Atchison circuit 
court the cause was removed to the United States circuit 
court for the western division of the western district of Mis- 
sourl, where, after due proceedings had, a judgment was 
rendered sustaining the validity of said deed of trust, from 
which judgment the plaintiffs prosecute this appeal 

Taking the facts in their historical order, as they are dis- 
closed by the evidence in the record, it appears that William 
Miller had been engaged in a general mercantile business 


ln the town oft ( atasauqua, T) Pennsylvania, ior some time 


nan tn TREAT ana he ] . : - aa ] 
prio] LO 100 4 aba had WCeCTI successful 11) business. and so 

. a. oe ey re ev nee | Oren eine ’ , . - . ; 
continued Ior several years alte that Lime, when he engaged 
: , ' = alg ns ' . ; 
lt) contracting ior tne raising 8)! minerals 1) Pennsvivania, 


prAtal ] s } . 
In whoien busine SS he also prospered, ana made consicde rable 
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YY and Made 


ve | 
money. He then engaged in railroad contractin 
large sums on different roads, and about 1868 had large 
contracts upon the Union Pacific railroad, from which he 
made about $100,000 (Record, pp. 192, 186, 1383). On th 
9th of Nove m ber, 1865, Mary Miller acquired by deed from 
ry} =i os . . , rie 
one ‘Thomas and wife the title to a certain tract of ground 
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ua, Pennsylvania, which deed contains the fol- 


lowing ianguage. % To have and to hold the sald lot or 
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piece o iereditaments and premises, hereby granted 
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to Saeger upon the lands in controversy in this suit. (See 
deed of trust, pp. 79, 80 of the Record.) 
At the time of procuring this loan from Jay Cooke & Co., 
December, 1870, Mrs. Miller, together with her husband, 


executed to Saeger as further security an obligation in the 
sum of $20,000, conditioned for the payment of $10,000, in 
six months after the date thereof, with legal interest, and to 


Secure sald obii ation also executed LO Saeger a mortgage 
upon her several pieces of property in Catasauqua before 
mentioned, (see this mortgage on pp. 141, 142 of the Record, 


} 
i 


see also te stimony of paeger, Record, pp). LSI, 1S2). This In- 
debtedness remained unpaid LO Cooke, and the above-men- 
tioned deed of trust and mortgage re mained in force as liens 
upon the property of William Miller in Missouri and of Mrs. 
Miller 3 in Pennsylvania until it was satisfied from moneys 

realized upon the property of Mrs. Miller. 
About December the Ist, 1871, the appel 
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who Was the eashier ot the National 1b: 


ee, M. H. Horn, 
ik of Catasauqua, 
negotiated a loan with the Penn Mutual Life Insurance 


Company of er ae for $12,500, which was also 
secured by a mortgage upon the property of Mrs. Miller in 
Catasauqua. The het proceeds of this loan were S117 i7.1o. 


This debt was secured by a mortgage on the property of Mrs. 
Miller in Catasauqua, and the proceeds were applied upon 
the Cooke note about January, 1872. (Record, pp. 182, 187, 
LSY.) 

On the 23d of February, 1872, Mrs. Miller conveyed the 
“ Ramsey farm,” in Missouri, to Saeger, Horn, and one V. W. 
Weaver for the purpose of raising money to pay off the 
Cooke note; the consideration was $5,000 in cash and $6,000. 
of stock in the Allentown Rolling-Mill Company, which was 
disposed of for $5,000, making the cash proceeds of the sale 
of the farm $10,000, (Record, p. 189); and the same was ap- 


plied on the Cooke note, (Record, p. 181). By deeds made 
on the 3d of March, 1878, and the 25d of May, 1873, Mrs. 
Miller and her husband sold her property in Catasauqua, 
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This deed of November, 18738, for the benefit of Mrs. Mil- 


ler, is the sought to be annulled by this suit. The ap- 
pellants claim by their bill (Record, p. 25) that their in- 
debtedness against William Miller arose upon a contract 
entered into between them and Miller in August, 1873, for 
thi o rformance of certain work and labor thereunder in 
the y 1873 and 1874, and that a large amount was due 
on said contract at the time of making the said deed of trust 


to Patterson for the benefit of Mrs. Miller, but there is no 
evidence in the record to show the amount of any indebted- 
ness from William Miller to the appellants, nor when the 

|, other than the transcript of the attachment 
ult by thes appellants against Miller, comm« neing al page 
106 of the record of those proceedings. None of the defend- 
ants, appellees in this suit, except William Miller, were par- 
ties to that suit, nor is there any evidence to indicate any 
fraudulent intent on the part of William Miller in making 
said deed of trust for the benefit of his wife in November, 
1873, and especially is there no evidence to indicate any in- 
» part of Mrs. Miller to aid in any fraudulent 
di sion against the creditors of her husband, or to do any- 
thing else than to secure herself. The evidence concerning 
the solvency of William Miller relates almost entirely to the 
time after the institution of this suit, and 1s confined princi- 
pally to the testimony of John P. Lewis, one of the attorneys 
for the plaintiffs (Record, pp. 59 to 69), and that which he 
was able to give upon the subject was not his own knowl- 
edge of facts, but simply hearsay. The whole scope of his 


testimony upon this subject is embodied in the following. 
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statement, to be found on page 61 of the record: “ Since the 
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to ascertain the financial condition of William Muller. So 


institution of the present suit I have made various inquiries 


far as I can find, he is insolvent, and so far as there is gen- 
repute upon that subject in this county, it 1s to the effect 


eral 
that he has no available assets from which any considerable 


debt could be made.” As bearing upon William Miuller’s 
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in the deed of trust of November 10, 1873, in favor of 
Miller, and then held, as recited in the deed, by Eli J. Sae- 
ger (Record, pp. 58 to 60). The consideration seneneell in 
this deed was $36,400. That deed also included forty acres 
of land in Nodaway county, Missouri. The parties interested 
in this purchase were Horn and Weaver, and also Eli 
Saeger and the National Bank of Catasauqua, and the con- 
sideration was made up as follows: A debt of $3,000 from 
Miller to Horn, Weaver, and Saeger for rent of the Ramsey 
farm: debt due the National Bank of Catasauqua, 90,000 ; 
debt due Eli J. Saeger, $12,000; William Miller’s notes, 
$8,000; note of William Miller to A. Enigh, about $1,500; 
claim of Van Sycle against William Miller, about $700: 
claims of Koontz and Patterson, about $4,000. Out of the 
purchase-money expressed in the deed there was a reserva- 
tion of about $6.000 on account of liens _ the land, and 


to provide for defects in the title. Atthetime of taking this 
deed, in January, 1876, it was unde onc that the assign- 


ment of ae Koontz judgment was to provide against con- 
tingencies that might arise, and the same was intended to 
be kept in foree. The $12,000 mentioned as due to Eli J. 
Saeger, and which constituted a part of the aggregate con- 
sideration named in that deed, was the same indebtedness 
on account of which Saeger had taken the assignment of the 
deed of trust from Mrs. Miller, and it was the intention of 
the parties at the time that Saeger should retain that lien 
in force and have the benefit thereof. (See the testimony of 
Horn, Record, pp. 95 to 95, and also testimony of Eli J. 
Saeger, Record, pp. 182 to 185, and Record, pp. 126 to 152.) 

The $12,000 consideration from Saeger for the assignment 
of the deed of trust in favor of Mrs. Miller arose from personal 
matters of his, in which none of the other defendants were 
interested, and was for moneys which he had paid out upon 
notes of Miller and upon which Saeger was bound as security 
or endorser. ‘They were entirely different matters from the 
$93,000 due for the rent of the Ramsey farm above men- 
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think. My recollection is that he was in his rooms a couple of days 
tthat time. I think the next 1 was with him at any time when he 
Wis Ol} 8 SDree Was after he had moved ELC TOSS thie street to Dr. 


‘ «l j cl hii 
j ‘ 
Beach’s, where he occupied the back parlor. My recollection 1s that 
he had a spree shortly after he moved in there, a few days after, and 
that he was on a spree a vood part of the time while he Wills living 
there. He would come home very much intoxicated, and have 
liquor in his TOOTH and drink it vliule he Wiis tha rc, | Sii\\ him ul 
; e — ’ 

ne time very nuch bruised on his mb and on the s1de ol his head 
while he lived at Dr. Beach’s. I attended to his bruises with lini- 
meht at that t mis Hi Wis LLLOXICALCd SO thy it ne lh) irdly knew who 
| was. I[staved with him until! quite late that might Krom Dr 
Bt chs te moved LO Pfafl - 32. West ‘| WeHLV-IO irth street should 


} } 47 . | | 1] : 
| met him about as often as I did at the other PLeaece My recollee- 
erhila | liwad thai iF , whout all ¢] 

i | i. Willie itt iived VESECE Ge bhatt if Was t)il «ai Spree mbooutl re | | | if 

’ 2 . j 1? | 
Lily think he moved o twenty-sixth street rom there | called 


ry , ’ . . . 
in T'wentv-sixth street he was sobei . 4 ed on him there 
° . } 
once In the day-time and once ih the evening. He was sober both 
, Ba ‘ oe ; 
TIN H] Wiis AWA rom +} re Some little TT} i> thin he Wiis 
LiLLICSs. ‘ i ci >a ¥ j Lil Lilt { Citi vt Litil ‘ ‘ tit a + ‘ 
. " « . . a , . 
‘ “ " ' , +> : “4 . ; yyo cay 
at the St. Omel Hotel some ol the Lime. | saw him at the St. Ome 
a tel ty } re 1] byryf ! } \ i hi mele. —iiL\i han 
@aeiiee wt? UI Lire U] LCS PLA t Wiis iit Ve] Lil iis PQQOTTI ivy iii 
} ’ } 
ntne bar-room ne was Intoxicated then each Lilie Saw finn | 
; | “oh , } f : } ] ] _ } ] 
think I saw him Fy) iv before he di I he was intoxicated then 
’ ’ 1 : ry " ‘ + } 
| . | . . - , ? : 4 
| met him then at the corner of Iwenty-fourth street and Sixth 
’ , — F } uaa j } 
LVe'’licie Liiq] Walked DUCk LO the rove l With him remnonstrated 
} : } Pe... } ee. . } ’ . 
WIth him about his GrLiK TY upon one or two occasions When he was 
’ ' . , 
r | 
intoxicated | did so when I bandaged his limb and his head in 
“) } ] ] | . . i] 
No. 21. but he seemed tobe in such a stupor at that time that it was 
’ 7 + ’ } |} 
very unsatistactor\ \ ite he had had these sprees | used to talk 
with him end neranada him toa cas lrinkine and refort At the 
With fhilhh ANG persuade fill tO Cease CGUPTLAKIDY ANd PFerOrnii. AL ULI 
: 
Lline, on the raay vetore his death. ie was verv much WMtoOX1eated 
os ' } ' } i 1 ° } 
| took his arm and walked back to the hotel with him Hle seemed 
i¢) ‘ : } , : ; } ' . »} ] | relly knew Wh) | ' 1S (oOW98 i7 
} ii ct ict Z ‘| CUOPTICLTLIVLI ci (i Wlelté ’ Nil ’ iit ,« ‘ io. eat 
? ' ] ] Re « ] ¢ ] " j 
Lia Litiie LilNK Ile OOK & &LASS OF soda or somet ing ol Liat KING 
; ’ } ; 
’ , , '% s + T«) ’ 
Lil i [| ' \\ ( i] Ul} tif accompanied apeae tO ay mLat is ana * il 
) +] , Ls +o Nas , | 
iliti Lbere Bi Or Lil | “iiV epeer il lf ourtes ith Street til \ iS. 
'> } j " : 
beans house; she forme. Mrs. Beanisa nurse. I found Com- 
oo, a) . aoe, on 4 potent © éhewn be ban 4 | we he A 
SLOCK LIPCPC CONSIGCTADLY TMLOXITCALECd, I LILIA. gon t remem mol it? 
? 7 
’ q || *, P } + | 1] sicrlid have heen ‘ } ont ; rryiLDos 
} ‘ > we ‘J Ss UCatlil, I PII it Phil Ve Meil a iil LUG) yo Bach) ’ 
s 
; : . } ’ 
l saw him at Mrs. Bean’s but once: that was in the evening | took 
a 1] } cy ry.) } +} 1} ae | ’ ; ‘ cl " ar hie 
i Pik GUL aha {) hill i ‘eh bit iil . i) "ci b. ™UTLIt OVSLCTS tLiit Cuil ‘ i 
. . . oe or ee 
>e . > > rt ‘ " ; _ | ' . : ‘ .. 4 “% 
rank a Gass OT Dee] | LninkK WIth thi OVSLCTS. | Wis. perhaps, ctti 
an ’ , * } ] . , B : , *. mien . 
hour with him and took him back to Mrs. Bean’s. He was trying 


( ;, : - phe ‘sa | furt] oll 
And on @Cross-CXamMination said Witness testined turther as i) OWS, 
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Supreme Court of the alnited States. 


THE NORTHWESTERN MUTUAL LIFE INSURANCE 
COMPANY, 


her 


[HE MUSKEGON NATIONAL BANK, 


fe y-y 
j j 


BRIEF FOR PLAINTIFF IN ERROR. 


EDWARD SALOMO? 


) 


——" / mm 


irene (out of Lhe Enited States, 


; 


THe NORTHWESTERN MutvaL Ligir 
INSURANCE COMPANY. 
Plaintiff in Error. 


Vs, 


THe MuskeGon NATIONAL BANK. 
Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement of the Case. 


The action in the Court below, the Cireuit Court of 
the United States for the Southern District of New 
York, Was brought by the defendant in error, the Mus- 
kegon National Bank. against the plaintiff ilk error, the 
Northwestern. Mutual Life Insurance Company, upon a 
policy of insurance issued by the latter upon the life of 
Irwin G. Comstock in favor of the bank as creditor of 
Comstock for the amount of 320.000, dated \pril ‘aA 
S79. ‘The policy contained amongst others the clause 
that it should be null and void if said Comstock “ shall 
‘ become either habitually intemperate or so far intem- 
a pr rate as to Lipa health or induce delirium tremens, 
pth , or if any of the statements or declarations 


“im the application for this policy and upon the faith 


’ ’ ’ 
i 
j > 
| : é i} 
; ? | j } 
é thi i ’ | ‘ a. 
i 
é ' 
. } i ( | ~ n°} i i 
. " > + 4 
: | pT i 
{ ' Vr ) ( \ 4 
| i | 
icono 3 
i : 
SiO}la ) An {) 
rive i 7 ri ‘ 7 
+} { + ' 
| : ‘7 ‘ rif i} bi 
.. (27's Td) a (pie 4 (J) il¢ 
} ’ 
: s 
‘ ; 7 | 7 ; ; rit pi i 
whe ( Clci le i ri) tT} 
; | 
; if Py ee i 
+ | tet t +} | 
it thes ube ents Ith tH 
f ay } Live 
‘ ; 1} 
tibial iii nsurance Comy 
i 


7 & \T} : ry lay] 7 
it anv untrue or traudulent 
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or circumstances material 
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thereon. Kecord, p. (4 


ystock died June YY. LSSI. 


pany defended the action princi 
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applicant “~ health. hab 


to the risk 


hall vitiate the poles and fort it all pay iin nts made 


he mMmsurance con 


pally on two grounds 


applicati mm 4 iomstock 


was and prio} thereto had been habitually inte mperate 


VM 1 ‘\ 
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ti I er. 


Wis { 


casnier 


that he had fraudulently suppressed the fact of 


( >] to { ) t) 


i@ action was tried hefors 


Judo and it jury Al the Coit 


ISS. tf Ap pe ared at tl 


: 


’ , 
induce delirium 


became 
Intem px rate. aS to 1mM- 


’ 


tremens. Record. 


Hon. NATHANIEL SHII 
\ ot New York in ( be. 


ie trial that Comstock 


of the bank at Muskegon from 1870 until 


ate Tn, leg 


" ‘ . + i | j , 
tLimony of certalb VITNHeSSeS WILOS* t ns vere 
| , | | if t } | . } 
taken on behalf of the bank at Musk ied to 


’ , 
t » pr mteieg i} SUrees i} i DAN rhe os ¢»T ‘ ‘rt - 
CLUPTInYG ul l] re i \ Lis of rol one Te Lt) 40h 
PiSTLy rh it} | Vi ¢) ae ig ij aayvs ’ Cr} ~ if 
tite, ’ wr t by) ;\ . ,) ¥ } t ’ I 
LIvULhY fiithh LO! MISLNeSS, UN TeSULbl! ey SICK 
! . : > 
ness anu prostration, Lncreasinhy lh il Luring 
the last vears of his residence in Musk } | enct- 
' : 7 me | / ; 
ing, in September, 18/5, with sickness bordering 
: = j > ical *\ 
upon delirium. Reeord, p. 62. 


| pon the reading of these depositions ques- 


ance, to which rulings exceptlons vere nh. ma 


i 
which appear more fully in the speetficat ot errors 
hereinafter. 
A good deal of testimony, Was also rir} } tw may the 


Insurance ( MmpAany, tending tO provi rT} | ,TT nis re- 


moval to New York. during the vears 1876 and 1877 
and up to June, IS78. Comst ck was acdcicte to thes 
perio lical Sprees, when On June Ist Isis it vrote out 


a pledge to his then partner in business, Hoagland, un- 


der threat of dissolution of partn: rship t »cdirink no more 


i 


“(> long iL they Were associated in) DMSTIeS ' it ea 

mencing with March, LSSO, down to the time of his 

death. ie had reat prolonged wees 7 , tts ks 
, ; ; , | 

7) inte In peCrance, lasting bor (“Avs Loa We : L tii 


prostrating him and recurring at an int of about 


two months. and that he died iD One OF vil i] kel 
fits. Record, pp. 62 and 63. 

After thi Judges charye, the Cou! se] bank 
asked for certain specific instructions to t iryvVy co 


Ceriiiit the definition or character ot habit Li iIntem- 

. ,* } > j : } 
peranc and lis application ft » the specif bs Claimed 
t> have been proven by the testimony in the case and 


upon which it was claimed that the jury must find fo 


; . ’ . 4 ’ 
the defendant. which instructions were refused and ex- 


. - > :% ' . i ‘ .% ‘ “> 
ceptions taken to such refusal. hey aiso appear more 
ad i] ° } * , sl > se : 
fully in the roOllowling specification oT errors 
. : 


Errors Relied Upon. 


| Fis ‘yyy ‘ ] ] | 
first. The Court below erred in excluding at the trial! 


‘ ’ : }» : ; ' " ‘ _ ‘ ' ° a4 ) 
O] sald action the TOLowing question ana anbswer Colh- 


tained in the deposition of John Torrent, to wit 
’ Yy : at | 
iS t to the time your acquaintance With him 


lo ' ' , | 
(Comstock) ceased. what would you sav as to whethe 


his drinking had aftected his health or impaired his 


vita! powers 1h any respe ct ¢ 

” \ | hink 1 h; attec cd hy] } , material} | 

fie tOINK if Lect attecter lm very na eCrlally. 
think it had affected his nerves and impaired his health 
; Sys rage 

gvenerall y—general debility ; the symptoms of that were 
his general looks, and that the time he went away, or 
just before, he was taken very sick, and they didn’t know 
whether he was going to be alive or die; that was the 


general impression.” (Record, pp. 14 and 15. 


Second. Said Court erred in excluding at said trial! 
the following sentence contained in said deposition, to 
wit : ‘1 think he had the delirium tremens.” (Record, 


p. 15.) 


Third. Said Court erred in excluding at said trial 
the following portion of the deposition of Nathaniel A. 
Barney, to wit: 

“@. You had no understanding of that matter then, 
that he was trying to keep off delirium ? 

A. | would Say the matter was talked of between the 


doctor and myself about his condition, and when I went 


for him, and took him up to the room, I asked him if | 
had better telegraph for his mother and father, and 


Marvin said we better consult with hin see What 
he thinks. 

(). Weren't you afraid he was gou O dle- 
lirium ? 

A. Was afraid he might. 


’ ; : 
(J. Don't vou know that the doctor nensive 


A. Well. | asked the coctol anc it | I ther 


was no immectate danger. He thought lh ild eck 
, ’ | | - ’ ,» ’ 
it, so there would be no immediate dange) nmecord, 


trial. at the request of the counsel of said N uv cern 
Mutual Life Insurance Company, to instruct the PS Bw 
follows. to Wilt 

To be habitually inte LiL po rate it 5S hot Cssary 


} _ ’ » 4 
that a person should be addicted to the excessive use 
i 


Ot intoxicating liquors continually or without inte rrup- 


tion; but a person who, during a period of time sufh- 


cient to form a habit in that respect’ 1s iclicted to 
periodical ake sprees — ot longer or shorts I «| lrat mn. Wruen 
for days in succession he drinks intoxicating liquors to 
great excess producing a State of continued lrunken- 
ness until prostration and sickne SS COTM pe ssation. 
and terminate the “se spree, COLES within Line iehnition 


of being habitually intemperate, although such person 
may re~mMat sober for il month. three Or Six tiit nctus, Or 


even a year at a time. Record, pp. 65 and 66 


Fifth. ‘The said Court erred in refusing at said tr 7 
at the request of said counsel of said Company, to in 
struct the jury as follows. to wit 

“ Tf the jury find from the evidence that for seven or 
eloht years immediately prior to the 17th day of April, 
1879, Erwin G. Comstock was addicted to periodical 

sprees, when for several days and sometimes for a 


; } . 7 = 
week or more 10 succession he would drink intoxicating 


qguol 5 tO 146 t ve e288, ‘ ne Ol} mntinue 
] ' ’ +» + : 
irunkenl Stat : Ss 3S iLervehet 


’ ’ 
en 1 st tind for the defendant, although they 
may find that he i] ber for a month, three 
> 
7 Si > ' ‘ : | Record 
ft) 
4 } ] 
\ rt erred refusl it said tria 
4 ] ; ; 
ri eat i¢ pit ‘)i te ib til ‘ i _ ‘¢ } Li Ys LO i}}- 
struct the jury lows, 1 
It was the ty of the 1 tiff 2 = in G 
: T4 ; | Lp) t if 7 1¢)) Ti i ; ‘ cyt i] 
tr rent} ' Ti) : ? i} T ¢ | T | i an rine act 
i | Tc) ~ ‘ { ~~ oP Vy ¢ j ' { ite ' 1] if LO Lhe 
= ; ’ ’ 4 
first day of June Isis. Comstock had been addicted 
1d) u weteled » | Sp AQ iastil Ly 1¢ >} ’ ig pT} q>) <>?) Shores 
' | . 2 
period wy iif i) (tctySs Il SLUCCeESSIOL Ii¢ ,OUICL CITIDK 
i j 
ntoxicating liquors to great CACCSS PrOduUcinge Col 
’ | } 
tinued drunkenness, aithough te might remal sSovpel 
+ 4] ‘ + : } " . ‘ 
QO] A idl Lt} tT} ' ¢ >} si\ montis a hive l eVel ; i] j 
: j ,* ih } i ’ 
tim and their tallure to disclose such tacts to the «ee 
{ j j b. ’ } . ‘ , : 
Pendant avolas the poicy and the jury must find for th 


trial. at the request of said counsel of said company, to 
instruct the jury as follows, to wit 

If the jury should find from the evidence that fo 
Six or seven years immediately prior to the first day of 
June. 1878. Erwin G. Comstock had been addicted to 
periodical sprees lasting for a longer or shorter period, 
when tor day S il ic ESS] in) he Ww oul a nk inte >» icat ric’ 
liquors to great excess, producing continued drunken 
ness, until sickness and prostration would intervene and 
terminate the spre . Tnat such Sprees would occur 


once in every three or six months or ther abouts : that 


on the first dav of June. LS78. after termination of one 


ship from his then partner, Mr. Hoagland. } yave a 
written pledge not to drink any more so lon she and 
Hoagland were associated in business: that his pa 

j ; 


nership with Hoag! ina ceased on the first ha }| May. 


a. 4) : : 
18/9; that afterwards, during the vears LSS80 and 188] 
: : } . ,* " 
ne again became addicted to such pe sprees ; 

; ; | ; 
that dm ne tine veal PSou fie ne iT LST | Such 
9 . : | ; 
sprees ; that during the year LSS1, up to ter part 
Ot April Or Tia Year. ine hysacl L TW e) | S ; .rTees Ot 
oreat intensit | t } , ty Thos spre Pra? 


restraint of a nurse tor several weeks pre- 
vent himself from obtaining liquor: then the ) must 


hnad for the defendant hecord, pp. 66 aiy 


° , a 
f: gith. Lhe Court erred in refusing at the s trial, at 


making of the policy OT Insurance auru 3 LSS80 
and LSS1. trwin G. Comstock becar ' , 
2 
| rs | ‘% y ; . " | : 
CHLICHAI Seri wes Liaistl ioe it] i Lhtal rye°r ‘ . i 
week ia © rt tiie ) Titi ' Vyne! at ,¢) j ne 
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Mguors ™ii il eV CESS .S ‘ ; 
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tinned drunkenness inci prostrate |! riity 
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sick Tor severa lays; that such sp ~ 
j f 
rabout the month of March. 1SS80. m or al + 4 + | 
of July, 1SS89, again in or about thi nt Lugust 
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sprees in February and April, 1881, were o! inten 


it week anc more each time, nm ol 
assist him to become sober, 


defendant.’ Record. p. 64. 


ARGUMENT. 


Point I. 


- An bie ercly- 


y? ; ?? , 
First. i he RPSL LiPo Aiteded errors | ae | 


: F 4° . ; F 
Nstii J : PPT v HiOnN OF T fig IMCITMERS, LOT TCI, 


He testified that he knew Comstock at Muskegon 
from 1868 to 1875: that he did a good deal of busi- 
ness through the bank he was cashier in, keeping his 


, 


account there : that he knew Comstock was addicted to 
the use of intoxicating liquors during the period of their 
acquaintance . that he had seen him drink, drank with 
him, seen him drunk and known of his being On pro- 
longed sprees ; that he had seen him fall down in the 
street while drunk and had seen him act out the drunk- 
ard pretty thoroughly in different ways; that when he 
had not been drinking he was pretty smart, active, talk- 
ative and of gOOU business qualifications generally ; that 
he was an energetic and appeared to be a healthy 


man; that his sprees were pretty frequent; that some- 


times he would get started and go it once or twice a 


} 


we ek. then he might let up for a week and the next week 


he might get worse and be drunk nearly all the time ; 


: 


that he would be drunk one quarter of the time, stag- 


gering drunk. there at Muskegon during the last two or 


three years. Record, p. 14. 
Then the question was asked : 

“ Up to the time your aquaintaince with him ceased 
(L875) what would you say as to whether his drinking 
had affected his health or impaired his vital powers in 
any respect?” ‘To which the witness answered: ‘“ |] 
think it had affected him very materially, [ think it had 
affected his nerves and impaired his health generally, 
generaly debility ; the Symptoms of that were his gen- 


eral looks and that the time he went away, or just be- 


fore,he was taken very sick and they didn’t know whether 


~- 


he was going to be alive or die, that was the general 
impression.” (Record, pp. 14 and 15.) 


The ( xclusi m of this question and answer 1s the first 


error assigned, 

The witness further testified that he saw him during 
that sickness referred to in the excluded er which 
was just before he left for New York; that he was then 


sick for about three weeks. adding ‘Il think he had the 
delirium tremens.” ‘This last sentence t! Court ex- 
cluded, which constitutes the second error assigned 

The exclusion of this testimony was erro) Although 
not a medical! expert, the witness was competent to 
testify on the subject as he did, because he was merely; 
testify ing’ to acts apparent to nh} man Or inte haere uCce 
and being the result of his own persona obser itions 
It was not the testimony of an expert, but that of an 
intelligent man of what he Saw. il d iar as the 


answers were expressive of an IMpressio! pinion 


they were preceded by a statement of the facts and clr. 
cumstances within his personal knowledg 
“cl, 

Rodel, 95 U. S., 232 
Life Ins. Co. vs. La 111 U 


the opinion Was found 
Conn. Mut. 


s.. 619. 


The rejected testimony was material because the 


question was upon the frequency. extent and severity of 
| | ; 


bhne ques- 


Comstock’s drunken fits and sprees and upo 


: LIiSstU4r- 


tion whether in his subsequent application 


suppres- 
a 


ance he and the bank were chargeable with 
“alth, habits 


sion of facts in r gard to the applicant's he 
or circumstances. maternal to the msk.’ when he an 


swered the question: ‘“ Are you or have you ever been 


in the habit of using aleoholic beverages o1 
ulants? by “ yes, occasionally ;" omitting a1 d cone aling 


all reference to his drunken sprees and fits of sick- 
hess by which his health Wiis im paired and the 


border line of insanity approached, as 


10 


by this witness. That this excluded testimony, 
was material is best shown by the Judge's charge to 
the jury on the subject of the alleged suppression o 


material facts (Reeord, pp. 60 and 61). 


; 7 ; . ? , ; + ; 
Second. ‘MIT. fhira alls Jed error reyes lo the exrclu- 

‘ 4 ‘ . @ , . , ; . 
sion of certain Ft. slimiony oF the wilness Nathaniel A. 


bh LTHey, 


The foregoing rei irks are also applicable here. The 
testimony of this witness was taken On behalf of the 
bank, whose counsel declining to read it, it was read by 
the company 8s counsel. The witness Was hotel-keeper 
at Muskegon with whom Comstock boarded periodically 
from 1868 to 1875, and to whose house he often went 
to hide himself and to be taken care of during his 
drunken and sick spells. The witness himself took 
care of him on such occasions. At the time of his last 
sickness from a spree at Muskegon, the witness took 
care of him and sent for his parents to take him home. 
The witness was called by the bank,was evidently friend- 
ly to it, to Comstock and his memory, and reluctantly on 
cross-examination disclosed the damaging facts of Com- 
stock's habits. The testimony excluded by the Court 
showed that he as well as the attending physician 
feared the approach of delirium tremens and _ therefore 
sent for Comstock’s parents. It was competent and 
inaterial testimony and therefore error to exclude it. 


Point II. 


° 7? a] 7 7 . > } . — 
The Tourth CrTror assigned is the rerusal oT the ( ourt ta 
give thie tollowing snstruction tn the Jury Bog 


‘ 


“To be habitually intemperate it is not necessary 


L] 


that it person should be addicted to the excessive use 
of intoxicating liquors continually or without interrup- 


tion : but a person who, during il po rig | Or time suffi- 


cient to forma habitin that r spect is idicted to 
periodical “ sprees ” of longer or shorter duration, when 


for days in succession he drinks intoxicating liquors to 


great @Xcess, producing a state of continued drunken- 
ness until prostration and sickness comp: essation. 
and terminate the “ spree, | comes within ¢t lefinition 
of being habitually intemperate, although such person 
may r main sober for a month, three or six months. or 
even a year at a time.” Kecord, pp. 65 and 66 

[ submit that this definition of habitual intemperance 
Aas appled to the facts in this case 1s co 

A person who has been addicted fw umber of 
years to such periodical debauches and fits of intem- 
perance cannot certainly be calletl a ma i: ten pel! ite 
habits ; his habits have becom«: Intemperate ; and if 
then he makes iu attempt to break thes ¢ in pe rate 


habits and succeeds in doing SO for a period j three or 


six or twelve months even: still he cannot be said to 


have become a man of temperate habits lf it takes 
MEATS ta creat the habit. yf yiiwst hark MeUurs ’ pastant 
sobriety to free the victim from it. Tf, as the witnesses 
testified, Comstock had for six or seven years been ad 


dicted to such periodical! at bauches recurring every two 


aod 
; 
- 
_ 
ot 
pees 0 
~— 
— 
“ 


or three or four months up to the time o 


Muskegon, Increasing in violenc and irrequenc\ 


during the last two or three _ years, nd end 
ing with sickness and utter prostration on ft confines 
of delirium tremens, as described by the witnesses, 
it cannot certainly be said that even a vea t entforeec 
sobriety had freed him. from the habit \ f. as 
further appeared by the testimony in this case, and as 


| shall more falls refer to hereafter. tte Liis TeLOY u| 
to New York Comstock had occasional fits of inte 
perance during 1876, 1877, and up to June, 1878, when 


upon the termination of a severe debauch. under threat 
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of dissolution of partnership, he pledged himself not to 
drink any more so long as they should remain associat- 
ed in business, and then, upon the cessation of that 
partnership, he relapsed, and from March, 1880, down 
to the time of his death, in June, 1881, his debauches 
were renewed, and recurred with increasing violence at 
intervals of about two months, ending with utter pros- 
tration f ach time, and towards the end with au inability 


to control his appetite without the ald of others, death 


ensuing finally in his last debauch; the above-men-— 


tioned instruction cannot be considered as an incorrect 
proposition of law; nor is it without direct authority. 

In the case of Union Mut. Life Ins. Co. ve. Revf, OO 
Ohio, p. 596, where the question was whether the in- 
sured had been a man of temperate habits, and the jury 
in the Court below had returned a verdict for the plain- 
tiff under the charge of the Judge, which might have 
misled them to think that it was necessary for the de- 
fendant to show that the insured was in a daily or con- 
tinuous state of intoxication, while the proof was that 
he indulged to excess at frequent times, with sober in- 
tervals of longer or shorter duration, the Supreme 
Court of Ohio, reversing the judgment below, say (p. 
600): ‘Where the general habits of a man are very 
abstemious or temperate, an occasional indulgence to 
excess does not make him a man of intemperate habits. 
But if the habit 1s formed of drinking (0 @£CE8S, and an 
appetite for liquor 1s indulged 10 intoxication, either con- 
stantly or periodically, no one will claim that his habits 
are temperate, though he may be duly sober for longer 
or shorter periods in the interval between the times of 
debauches. * * * Indeed, high medical authority 
is not wanting to show that periodical drunkenness, the 
result of uncontrollable appetite, is generally much 


more excessive, and therefore more dangerous than 


daily habitual intoxication. 
Ln the Case of Mutual i. nefil Life [nsurance Co. US. 
Holterhoff, 2 Cm. Supr. Court Rep., p. 379, a case very 


—_~s 


much like the present, the General Term of that Court 
reversing the judgment below, because the verdict was 
against the evidence. Lis¢ d the following lang imnve, Cl- 
actly descriptive of Comstock’s habits as proven by the 
witnesses on behalf of the compan, in the ise at bar 
(p. 382): “A third class acquire a constitutionally 
nervous appetite for alcoholic liquors. It really amounts 
to a disease. A case is easily recognized by all who are 
well acquainted with the person. Suc! Persons may 
remain sober for il month. three Or SIX MoutTHS, OFT even 
a year at a time, and refuse to taste an} intoxicating 
drinks (they must refuse if they would not get drunk), 
and then (FQ) pon what is called * a spree Ot great inten- 
sity, and lasting for a longer or shorter period, usually 
until prostration and sickness, and often delirium com- 
pel a cessation and te rminate the : sprer 

This instruction was asked with reference to the 
point that the renewal! of his debauches Cc mmencing 


in March, 1880, and continuing down to his death, 


—s 


must be considered in connection with his former in- 
temperate habits. notwithstanding the peri «i of enforced 
sobriety during his partnership with Hoagland 

[In this respect, the mstruction went farther than the 
Judge's charge Oli that subject whi 1 Wiliit correct 
enough nn itself, absolute ly Si parat d the two pero Is 
before anc alter the application and wenored th actual! 
connection between them. (Record, p. 62 

It certainly cannot be claimed that Cie u riod Or ene 
forced sobriety from June, 1878, until March, 1880, had 
absolutely cured Comstock of his diseas nd forme) 
habits. and that the jury, 1D judging of the character of 
his subsequent debauches from March, 1880, should 
disregard entirely his previous habits of nite inh pe rance 
of so many year’s standing. To supply this defect in th 
Judge's charge, this instruction was asked and it should 


have been given. 
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Point III. 


; , , as } j 
lf the jury find from the evidence that for seven o1 —_,— 
, | at } 2 
elght vears immediately prior tothe lith day oO} April, 
’ ‘ i . 

= : » a: r ‘ 
IS79, Erwin G. Comstock was addicted to periodical 
’ , . 

Sprees, when tor seve ral davs and sometimes {ol » wer k QO) 

: - 


} 


more ll SUCCeSSIO! he would drink intoxicating Hquors 
creat excess, producing a state of continued drunken- 

yy9xf >) ? 7 ) ‘ reel =" + | ,) | % 
ess until prostration and sickness intervened, then they 


| 


] ] ] ° 
lefendant. aithough rney may find 


toned 
- 
{ 
- 
— 
—s 
7 


that he would remaln sobe) wor A month. three or S1LX 


months. or even a vear at a time. : Reeord. |). Sl. 
‘ 
hye ! mnent 1) thre preceadlng point is ippli ible 4\ 
he it. lf Comstock had become habitu ulhy inte mperate ; 


by six or seven years of periodical debauches down to 
June Ist. 1878, as testified to by the witnesses for the 
[Insurance Company, and, as will be more particularly 
referred to hereinafter, his entorced sobriety for ning 
months and a half under his pledge LO Hoagland. 


should not be consid red as Ss tting him fire ce from his , 


. . a 1 . . t 

previous intemperate habits. and. therefore. this instruc- i 

, : 

tion should have been gmiven to the jury. 
‘\ 
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Point IV. 


vy . , ° ° . ; ' . ; 
Lhe SELL CLO (LSStid/le ad iN Tor hie ft aT V(T/ ff) Jive Tsie 

7 7 

T JH/owing ) RUMMIA f) Ls i” fie Ju } ta mak: 
[It was the duty of the plaintiff and of Erwin G. 


Comstock in their application for this policy of insurance 


to communicate to the defendant the fact that for SIX 


or seven years immediately prior to the first day of June, 


Ld 


— _ } , +. } . 
L878, Comstock had been addicted to periodi sprees 


; 
| r , , . ¢ 
lasting ior a longer or shorte! period Whe) oO] lavs 1D 
Bras ct. , } , na | : i " + 4 
succession he would Gripnk intoxicatins bul 5 tO great 
, . . } | 
eA CeSS, producing COnTINU drunkenness though he 
. , 
might remain sober tor a month. thre nths. o7 
lon Cr Cvel it @& time mdi thell fs ' . ~ Slit 
a 
, ; + ! i } | ‘ 
Lnucts » Tie ieTendant avoids ile pol i bine ry 
- i ont . 2 
must find for the det lant Keco I / 
| t 
wiT if : ned © dar ii ' tow "7 rere ; | i { ; 
, , 
‘ , 
SiUoOst i] ; “au ré i | ‘ th ’ 7 ‘ om LL“ LT 
the time of making the pp i@ation the I it an l)- 
petit which impelled him to frequent Ll pro! need 
sprees, his ahswel | drink Miqguor OCcaslo!l to the 
questi | ,ii¢ the) ihe rhen WAS O} Ver tid : if rhe 
habit of isil ' Lilt r) ! = ti ies 
‘ : ’ > 
\' sion Of a tact material to the ris i HU 
wie - | + * 
| i respectiull' SLLtl Ait ' i ti it. ' » 7 


fo that PUTPOSse it W 1 1) necressrAryvy TO Y fi? ne more 


’ ’ . ’ 
fully the testimony in the case of Comstock DItS up 


LO June ist. L878 w hi mn te Aye the pid of sopriety 
to Hoagland. 


Comstock’s Habits in Muskegon from 
- 1869 to September, 1875. 


oA William B. McLaughlin, who was in ti employ of 


from Novembe r ISO. ITE) \} ISS]. 


auld 


mee 
a 

7 

— 


the 
all the way up from collection cler! cashier. 
testified that he saw Comstock frequent ler the 
influence of liquor ; that he generall | away 


. 


rom busine ss whi I} in th it condition : ti [ would 


“ 7" , : 
Irequently vo away trom town without leay yvorad at 


: ’ i 
the othee whi ie he was going, or THAT li \\ ~ ; ing aft 
all, and by crCoiit a1week or ten d Lj - a LW if awa) 


he would make cheeks on the bank. the signature of 


which would Snow that he Was On 2 Spree . that these 
sprees while in town would generally continue from 
three to six days, ending with asick spell, perhaps con- 
fining him to his bed a day or two ; that witness could 
not Sa} now oten (Comstock Was in the habit of vetting 
drunk while in the bank, but a good many times ; that 
he might keep straight for two or three months ata 
time, and again he might have two or three sprees in 
one month : thy it ne would vet so drunk that he Wils 
unable to attend to business, which condition would 
last from two to ten days, probably, usually from three 
to five OT Six day s Record. pp. 10-14 : 

John ‘Torr nt. lumberman 


> 


fifty ye irs of age, a stock- 
holder of the bank, testified that he was acquainted 
with Comstock while the latter lived at Muskegon for 
SIX Or seveh years. That hie had seel him drink, had 
drunk with him and had seen him drunk. That he had 
known of his being on prolonged sprees. ‘That he had 
seen him fall down in the streets while drunk. That 
he had seen hi u act ot the drank ivcdl’s part pretty 
thoroughly in different Ways. That that habit prevailed 
with him more Or less during the time that he lived 
there. ‘That part of the time during those sprees he 
was not fit for business. That the sprees were pretty 
frequent. Sometimes he would get started and oO it 
once or twice a week. Then he might let up for a week 
and the next week he might get worse and be drunk 
ie should think Comstock 
Was drunk Ole quart 4 of the time. That just before 
he left fo. Ni \ York, he was sick for about three weeks 
from drinking liquor (Record, pp. 14, 15, 16). 
Nathaniel! A. Barney, keeper of the Occidental 
Hotel at Muskegon, fifty-six years of age, testified that 


almost all the time. That 


he knew ( omstock since LSOS. That during the Seven 
vears that Comstock lived at Muskegon he boarded 


with him three-quarters ofthe time. That he saw him 


under the influence of liquor “a iz W times. but hever 


slept in 


Cott 
and 


Wills 


SAW him Stn 
did drink ai 


three cd LVS. 


. 


bhere 


Spr ¢+*™ were 7 


3 thathestayed. 
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aionyg first once i1n 
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sprees bney Wotl 


That these 


atner more tre 


That hie SOmecimes WAS 
Muskegon. 


he would be on 
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these ltt LOO 
Witness would 
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un Muskegon. Th 


three or toni 


sometimes he would vo five or SIX 
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including the sprees, lasted usual! 
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Ve OO] SiN 


time 
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hat witness 
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sin the course 


ym drinking. 


the severest, his other sick 
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. 1} " ’ : . . x ' } " . 2 
originally taken by and in behalf of the plain tiff, 
but who, although reluctantly, had on his cross-ex- 
amination, to bear most important testimony to 
Comstock’s habits of extreme periodical imtemper- 
ance. 
Lhe festipn Tis or NPS Three IPIUINeCBSEES unquestionably 
« + ” 
results S/di thie ’ ctiarh/l \/i nel (7 Phe Taet that Tron lS7U 
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' . ; ; . . . ‘ 
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ANG @narthngd, ti pepe TL Pr 18/0, With a 8iCKNESS LOT: rig 


upon delirium 

To overcome this testimony the plaintiff brought for- 
ward four witnesses. 

Edward B. Mather, a hardware merchant of Muske- 
ron, testified that he didn’t know Comstock particularly 
well during the period of his residence there, but saw 
him frequently : that he had heard SOTLC about his 
being in the habit of vetting On sprees, but that he 
couldn't answer the question whether he ever saw him 
under the influence of liquor (Record, Pp. 12, 45). 

Sidney 8. Morris, a packer and jobber of provis- 
ions, 37 years old, testified that he knew Comstock 
from August, 1871, to the time that he left Mus- 
kegon; that he did business with the plaintiff, his 
place of business being opposite the bank in its old 
quarters. That from 1872 he was in the bank daily : 
previously to that occasionally. That he met Coin- 
stock daily and Somme days several times, and Was 
not aware that during that time he ever saw him under 
the li 


town during that time. That by “daily” he meant 


inhuence ol 11IQuUuor, That he was sometimes out ol 


6s 


almost daily,” and by " almost daily ss he meant fre- 


é¢ 


quently.” ‘That he did not see Comstock much out- 


side of business hours, and his business in the bank 


was occasion ul hy transacted with Comst Record, 
pp. 40, 44. 

Michael H. Brennan, 2) vears of age, testified that he 
was Janitor of the plaintiff from October, 1874, till Com- 
stock left, in 1875. That Comstock | | rooms in 


bank building from shortly after the ban! ved into 


its new building in December. L874 hat Comstock’'s 


( LtIng PLidcors were Oo =f } | | ~—™ (yth- 
' i y . 7 ; : - ? “ ‘ +] 
served Liiht ne nevel OUuL TWice - i 1¢*l ul 
innuel OT llquor, nat witness aul eto ciean 
} ’ ! ’ 
ind heat thi bank building hat 0 [ .S rooms 
in the new building were in the up} e wit 
Ness TO Ss Were ill the Srit.) 1¢ [ i b oceu 
pie ! Tr} i et 3) rou?) Were i Te} ’ a oved 


spring ol ISD. and the next time in .J iSsio. DOTD 
times in the evening Phat Comst § Occa- 
1] 1] that 
SIONALLY Called Him tO CTC nicago a ‘ n 
he was absent from town more 0) me ol 


Cine bank mo d. a i tnat withne LO 
4 ; | ; ; 

STOCK S HDNADITS Was Contned Poril i] Pyaey 

ate) rT th } + 
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or the piaimntifi. and | ii been S& 
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quaintance with him from LS0 . 1 him 
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SICH under the influence of liquor. H “iu t KNOW 

j 1% > . ‘ . > } > 
on bow many occasions; not ver pueHnes Phint 


withess recollected LWO O} thre © OCCASIO!I S prior to IN75 
[hat he never saw him incapacitated for business. 


That the capita! stock of the plaintiff was SZUU.U00U. 
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of which witness held 10 per cent. That he signed the 
‘friend’s statement ” on the application, and had charge 
of this case from the Board of Directors. That this 
was the third time that he had been in New York in 
connection with this case. That he went around at one 
time with the plaintiff's attorney to see witnesses, and 
obtained aftidavits from a number of them. That dur- 
the time that Comstock lived in Muskegon witness very 
often saw him evenings, but very seldom under the in- 
fluence of liquor W hile he was cashier of the bank, from 
two to six times a year—six times would be the maxim- 
um—very seldom during the daytime. That he remem- 
bered ho such occasion as testified to by Mr. Barney 
when Comstock Was confined to his room by reason of 
spree’s or “toots.” (Record, pp. 56-59.) 

Of the be stimony of these witnesses. that of Mather 
amounts to absolutely nothing, and that of Morris is 
me rely negative. The latter saw Comstock frequently 
but only during business hours, and considering the 
well-established tact that Comstock kept away from 
business as much as possible whe under the intluence 
of liquor, the testimony does not contradict or even 
tend to contradict or modify that of the other wit- 
Hiesses. 

The Ssanie observation may be made of Brennan's 
testimony. He knew Comstock only during the last 
six months that he was cashier of the bank: part of 
which time he was absent, or supposed by the witness 
to be absent from Muskegon. He was the plaintiff's 
janitor when his testimony Wis taken. and i Wart 
friend of Comstock and even he had to admit that 
he saw him drunk twice. His testimony is 
not inconsistent with that of the defendant's witnesses. 

Mason's t stimony, on the other hand, considering his 
great pecuniary and other interests in the case, 1s cor- 
roborative rather than otherwise of that of the def nd- 


ant’s witnesses. He never saw him but once in the con- 


dition described by the other witnesses. because he was 


ee ee 


not | resent; he > hever Was resent whe! mrnev tor yx 
care of him in his hotel, or when he was nhined to 
his bed for days in consequence of debauches, or when 
Torrent saw him on prolonged sprees fall down in the 


streets and act out the drunkard’s part, or when Torrent. 


McLaughlin or Barney saw him unfit for business. And 


evel Mason admits that he Sil W him dr two to 
Six times a year. 

Lhe testimony of all these witnes 
QO} ie OnSISTE hil, and lear ‘ the ak e414 LO hy 
MeLauahlin. Torrent and Barney Cou f stock’ s 
} / is dt) ring his y'é sale ihn WT Muskego ; Ay ’ rnd 


Comstock’s habits in New York from 1875 


to June Ist, 1878. 


That with a change of ri sidence (comst - did not 
re form. but after a year or two fell back into his 
old habits of intemperance, was established by the fol- 
lowing testimony 

Kdward A. Goddard testified that in 1876 Comstock 


lived in his house, in Brooklyn, for four or five months, 


ie ) 
during which time he saw him under tli itinence of 
,* . ' H 

liquor two or three times at his house, which was the 


occasion of his leaving there (Record, p. 41 

A lhe rt Cr. W ood testified that hi Saw fill consider- 
ably intoxicated in the spring of 1877, at th Coleman 
House, and again 1D the spring of 1878, on Sixth 
avenue (Record, p. 20). 

Orrin C. Frost testified that he had business connec- 


tions with Comsto kK. commencing l] th by olnning 

of the winter of 1875 to 1876, and extend to January 

or February, 1878 ; that six or elght mont ifter their 

parthe rship heg ili some time 1n L876 1e Sa fLilil unc r 
i 


the influence of liquor at their office ; that he stayed away 


from the office sometimes for days, not to exceed a week 


i 
: 
j 
4 
7 
t 
: 
: 


At a time. cialming it to bye on account of malaria : that 


in the fall ot LS77 he told witness that he had bee a 
on a spree ; that in January or February, 1S78, he saw 
him at the Grand Hotel, suffering from the effects of a 


7 


spree, when he had been AW ay from the office three or 
four day s, and looked as if he had been through a siege 
of very severe sickness, whereupon the witness dis- 
solved the partne rship (Re cord. Jp. Oo, +4. Oo), 

Greorg: W, Hoagland testified that he entered into 
parthe rship with Comstock May Ist, 1878; that the 
last of May or the tirst of June, 1878, on a Saturday 
evening Con stock left the ofhce all rnght, but did not 
COM dow a Monday Or Tuesday following, VW hereupon the 
witness went to his place of business on Sixteenth street 
and found him drunk; that the witness thought Com- 
stock Calne down to the othce On Wednesday for it littl 
while, but was not yet able to do business, when he 
told him that he must either quit drinking or else hi 
would dissolve the partne rship, whereupon Comstock 
wrote out a pledge not to ‘drink any more so long as 
th \ Were ASSOt ate d in busipess. which pledge be ars 
date June Ist, 1878, and was written, to the best of wit- 
ness’ recollection, on Wednesday or Thursday, and 


shows that (Cliomstoek Was then suffering from the effects 


> 


ot his debauch Re cord, Ppp. Ol, OL, Oo). 

There iw no te stimony to contradict or m dify this. and 
it appears therefore conclusively that after he came to 
New York, which must have been towards the end of 
1875, during five months in 1876 he was drunk two or 
three times at his boarding house in Brooklyn, so that 
he had to leave there : that he appeared 
drunk once at his oftice ; that In the 
spring of L877 he Was seeh drunk On Sixth 
avenue by Wood, and in the fall of 1877 told Frost 
that he had been on a spree; that in January or Feb- 
ruary, 1878, he had a severe spree lasting three or four 


days and ending with pr stration and sickness, so that 


Frost dissolved partnership with him, and that imme- 


— haem % 


aa | 


diately prior to the lst of June he had another severe 
spree ending with sickness and prostration and a pledge 
of total abstinence to secure a continuation of the part- 
nership with Hoagland. We have thus, besides the evi- 


he Tih, or mntoa v ition yy j S76 and ip es fact estab- 
lished. that trom th tall or TS7 7 } fil / d st, 1S7 ‘. ‘7 
jt riod of say nd i¢ months. hie had th ye, a prolonged 
SpPTees. 


Conclusion. 


Thus, by uncontradicted and unimpeached testimony 
the defendant established at the trial that fon eight 
years preceding June Ist, 1878, Comstock had been the 
victim of severe periodical sprees and af bauches of in- 
temperance, is deseribed by the defendant Ss WwW itnesses, 
occurring at intervals of from one to three or four 
mouths, lasting for a number of days and ending usu- 
ally in sickness and prostration, anc that the i? under 
the threat of dissolution of partnership, having had 
another partnership dissolved for the same reason but 
four or five months before. he PruVve th pir cdo LO Hoag- 
land of total abstinence during the existence of their 
partnership. Nine months and a halt iftterwards he 
wrote this application for insurance, and therein in an- 
swer to the question : “ Are you ov have 1, ever been 
in the habit of using alcoholic beverages or other stim- 
ulants ?” said “* yes, occasionally.” The question and 
answer referred to the present and the past, and the 
answer was not true in its ordinary acceptation, or in 
the meaning which it sought to express and did con- 
vey ; instead of his having been in the habit of using 
stimulants “ occasionally,” only, the fact was and 
was suppressed . by (‘Comstock that. until nine months 
and a half before, for a period of eight years, he had 
been addicted to the habit of those periodical! excesses 


of intemperance, and since then only ha kept soper 
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ermination of one of such 


sprees. under threat of dissolution of part 
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nership from 
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so far intemperate as to impair his health (Record, pp, 
62,63). Thereupon, after commenting on the evidence 
produced Dy the bank. he said ie it seems to me the 
point of difference between the plaintiff and defendant 


is upon the weight you give to the testimony of the 


While this charge of the Court: was unobjectionable 
oo = : 4 “% | 4 il. : : ? | ) ' *y : 
as iar aS 1b went, - Sp CTIULLV INSIST that the wmstruc- 
tions which I subsequently asked, as above stated, spe- 
cifically referring to the specific facts which the jury 
were WAaTTalte dd bo hind rom the ce c ndant’s witne Sos, 
ifthey were worthy of behef, together with the conclu- 
sion of law from such facts, should have been given by 
the learned trial Judge. It is an elementary prin iple 
P ar 
OF OUT JUPIsprucacenhce that in a trial Otan action before 
a jury the judge should give such instructions on prin 
iples of law, applicable to the case tried by him, as 
— 4 | , ] . - | . 
ire warranted by the facts and material to the issue, 
and as are specifically asked DY either party. he extent 
slic 
to which a judge will instruct a jury in his general 
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charce is left to his discretion entirely ; but a refusal! 
to charge a correct proposition of law as above indi- 
cated upon the request of a party 1s error. 

in order to show that the specific facts, upon the 
finding of which by the jury the conclusion to find for 
the defendant Wiis predicated, were well warranted Dy 
the evidence, a review of it,in addition to that con- 


tained in the foregoing Point, will be necessary. 
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Comstocks habits after the issuing of 
the policy, April 17, 1879. 


Albert G. Wood testified that in the winter of 1880 
to LSS]. he saw Comstock often under the influence of 
liquor ; that he had rooms Over witness’ oftice then. and 


he SAW him nearly every day " that he rented his rOOLUIS 


there in ¢ ctober, and he had been there about a month 
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and then for the next two weeks lh: Lon a spre 

That the first that she saw of it was that oachmal 
brought him there very much intoxicated. so much so 
that he had to Carry him upstairs hat, being 1n 


rorme a ry another boarder an 7) thye rs vi } Odo? oft 


CAS in ( omstock’'s room, she went up, nd hnding the 
. . , 1 ’ ; . : 
door locked, climbed over the flass 1n 1 seb, and 


found Comstock lying helplessly dru nm the floo 
when she pulled him over to the bed. lifted him on 


it, and COYVt red him Up. That during Live [WO WeeKS 


of this spree, she found him twice sitting on the stairs 


of the second floor. and spoke to him. but found him 


| 


sper chless and he ipl ss, so that she he ip d him into his 
room and Ol) his lounge. That shi remonstrated with 
him during this time. and he said that he would stop 
lrinkyu # That she sent his meas uly) LO him. and 
bes ag a hin not to go out nor to be se ell drunk : and he 
if she would send for a bottle of brandy and a 
syphon ot Vichy Vater it would remain In the house 
until he got over it, which she did. ‘That after that he 
remained sober for two or three weeks. and then had a 
second spree of about two weeks duration, during 
which time She Saw him iD his POOtTL Once, when she 
found that he had fallen over a chair and broken it, and 
had hurt himself, and was very much intoxicated. That 
he didn't come to the table during these two weeks. 
That oth ‘] bord rs were threate ning LO le ave, and she 
promised to speak to him, and that it was two weeks’ 


? 


ay Fore he 526) —f } that le qs nid it OL ak ce him (Record. 


Mary Ki. Bean testified that she was a professional! 
iurse, living in Fourteenth street. That Comstock 
came to her rooms, in the last part of February, 1851, 
very mu h intoxicated, saying that he had been drink- 
Ing That he asked her to take care of him, and re 
mained with her for about a week, a part of the time 
confined to his bed (Reeord. pp 30, 3 

George W. Hoagland testified that his partnership 
with Comstock was dissolved May Ist. IS79 z that after- 
wards, In March, ISSO, he saw him on broadway, 
opposite the Grand Hotel, drunk, held up by two 
friends, not in a condition to be talked to. That four 
or five days afterwards he went to the Grand Hotel to 
see him and found him sick from being drunk, and pro- 
strated. ‘That he then said he had been on a “ tear,” 


and Was setting over it. and that he would be all right 


‘ +) spe 


in a few days (Record, pp. 31, 3 
Mrs. Mathilda Piafft testified that Comstock moved 
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of this spree, she found him twice sitting on the stairs 


of the second floor, and spoke to him, but found him 
Sper ehi Ss and he ipl Ss, SU that she help dl him into his 
rOOTH and Ol) his lounge. That she remonstrated with 
him during this time, and he said _ that he would Stop 
drinking. That she sent his meals up LO him, and 
begged hin not to go out nor to be seen drunk; and he 
said if shi would send tor a bottl ot brandy and a 
syphon of Vichy water he would remain in the house 
until he FOt Ovel it. which she cid. That after that he 
remained sobel for two Ol] thre Wer ks. and thie I) had ih 
| 1 , | 


second spree of about wo weeks duration. during 


which time she saw-him in his room once, when she 
found that he hac fall hover a ehair and broken it, and 
had hurt himself, and was very much intoxicated. ‘That 
he didn’t come to the table during these two weeks. 
That other bora rs were threatening to le ave, and she 
promised to speak to him, and that it was two weeks’ 
before he got so that she could speak to him (Record, 
pp. 28, 29, 30). 

Mary EK. Bean testified that she was a professional 
nurse, living In fourteenth street. That Comstock 
came to her rooms, in the last part of lebruary, ISS1, 
very much intoxicated, saying that he had been drink- 
ing. That he asked her to take care of him, and re- 
mained with her for about a week, a part of the time 
confined to his bed (Record. pp. 30. SL) 

George W. Hoagland testified that his partnership 
with Comstock was dissolved May Ist, 1879 ; that after- 
wards, in March, 1880, he saw him on Broadway, 
opposite the Grand Hotel, drunk, held up by two 
friends, not in i condition to be talked to. That four 
or tive days afterwards he went to the Grand Hotel to 
see him and found him sick from being drunk, and pro- 
strated. ‘That he then said he had been on a “ tear,” 
and was getting over it, and that he would be all right 
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in a few days (Reeord. pp. Dl. oe. 
Mrs. Mathilda Pfaff testified that Comstock moved 
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(Record, pp. 36, 
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enable him to make New Year's calls: that after he left 


witness’ house he saw him go down 'l'wenty-fourth 


street—staggering, on one occasion (Record, pp. 37, 
Od). 

Andrew K. Farrell testified that he was a bartender 
at the St. Omer Hotel, in 1881, and knew Comstock, 
probably two or three weeks before his death : that he 
Saw him. on several occasions, under the influence of 
liquor in the barroom of the hotel: that he used to vary 
in his drinking ; that some days he drank more than 
others; that about two or three days before he died he 
came into the barroom and drank two or three drinks, 
fell against a chair or a table; that he was 
paralyzed at the time and witness took his jewelry 
awit irom him- his watch. chain and pin and Pave 
them to the bookkeeper to take charge of them, at the 
office; which was the last time that he saw him drunk ; 
that the watch and chain remained in the office up to 
the time of his death Record, pp. 38 Oe 

Pete Treadwell a colored lew), testified that he 
was thirty-four years old. That on the lsth day of 
April, 1881, having been sent by Mr. Woods to Com- 
stock, the latter employed him to take care of him 
that Comstock was under the influence ol liquor at the 
time ; that he attended upon him for two weeks, day 
and night - that Comstock Was Up and down during 
the day time, not 1 bed all the tim and to some ex- 
tent during the two weeks under the influence of liquor ; 


vers much so when witness first saw him; that wit- 


hess was to keep him from drinking. and tried to do so, 
and sueceeded to some extent: that he told witness 
that he wanted to vet sobered up ; that witness moved 


his things from . wenty-fourth street to the St. Omer 


H ote] . that he went with him LO his meals and re- 


mained in the rOOnL: that he staved with him all the 


time, and yet he would ret drunk occasionally (Record, 


Pp. ow b()). 
Robert Clark testified that he was night watchman at 


about the month of March. ISSO it (‘omstock 


under the influence of liquor, and too f him for 
about a week hecorad })}). Ll. 2 

The testimony ot none of thie With ' LO! t} f bank 
contradicted that of th company s wit 3S r modi 


ned Lhe facts provelhl, None >] | " ~ ’ Tnesses 
knew Comstock or saw him socially r eve except 


Haines and Nixon Oil tWO OT cir , CVeninY’s 


imy CT Tive 1) ricwis W rie i] ; ' (1 ) 
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Lhe testimony is entire reconcilat npanys 
VW LHnesse — wil \ nim bbout i is perio =] e's 
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avout which. they testined ha Cs ; 
} } 
saw him when he was sober and Lb) LLilTs¢ 


| Concerning the Character and Duration 
' of Comstock’s Sprees, in 1880-81. 


rom March, LSSO, until his death. .| ~2Uth LSS] 
hfteen months), the uncontradicted testimony thus 
shows seven distinct sprees, besides Liat mn vember. 
ISSO. testified to by Wood alone. rect! | nm mtel 
val of about two months from each othe 
“ Spi May [ 


Dubois testified: “ In March, 1SS0, | him uncer 
the influence of liquor, first in hi: i t No. 120 
broadway. A day or two afterwards | nt to his 
hotel and found him drunk. | went again bout a day 
after to see him at his hotel. | went into his 
room and he told me: ‘Dubois, | have been on a tern 


ble drunk. but | Am not come Lo iTLILK ibn} more, 


7 He appeared entirely prostrated and nervous 
and very ill. , The period eovered by these 


three interviews that I saw him drunk, was from a week 
to ten days ” (Reeord, pp. 36. 37). 

Clark. it friend of Comstock. night watchman. testi- 
hed: “About the month of March. LSSO, | saw him 
under the influence of liquor. Part of the time that he 
Was in} that condirion took care of him. ealled in 
| 


Sé vera times in the day and SC VeTUI times in the eVe- 


ning fo) about a week. He kept voIng iD and out all 
the time ; he was shiehtly intoxicated part of the time. 
I can not say that he was considerably intoxicated. He 
did not stagger. He Was able to take Care of himself. 
He did not ask me to take care of him. I went there 
merely as a friend. * * He was over the spree 
in about three weeks (Record, p. 41 

Hoagland testified: “ In March. 1880, I saw him on 
broadway, opposite the Grand Hotel; he was drunk. 
[ spoke to him: | just barely nodded to him, because 
he was with two friends and they were holding him up; 


he was not ina econdition to be talked to. 


After that he was sick. I went to the hotel to see him, 
after I saw him in the street. I suppose he was sick 
from being drunk. He was prostrated; could not do 


anything. It was four or five days after I saw him in 
the street that I visited him. | talked with him about 
his having been drunk then. He said he had been on 
a ‘tear’ and Was cetting Over it. that he would be all 


right in a few days (Re cord, }). oz). 


SD) xs July ana | wa os Ts ~/ 
\irs. Starin testified as In the first SIX weeks he was 
temparate, and then for the next two weeks he went on 


il spree. The first that I remem ber of this spree Wiis 


wHnen a coachman brought him there very much intoxi- 


eh Ut ad: SO much SO) that he had to carry him up stairs. 


ee ae 


se apna 9 - 


ay 


l climbed over the glass in the closet and cot 
entrance into the room, and Mr. (Comstock VAS lying 


helplessly drunk on the floor. pull | him over to the 


bed in the alcove and lifted him mm tie nN unc covered 


him up. : During the two weeks of his spree 
i 


I twice had occasion to go up on the secon | tf Or, and 


} 
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found him sitting on the stairs leadin to the third 


, —_ , . 
Hoor and | spoke LO nim hbecanse 1} structed tne 
way, and I asked him what he was sitting there for. 
and it See lil d to pe spe hless I | less he th 
and ti joor was not locked 4) Op i and t 
him into the room and lait him on the OU 


Hi did not come to his meals nd sent them to him, 
’ ‘ 
and begged hlm not to go out and be seen coming in 
drunk. and he said if | would send fora bottle of brand) 
and a syphon of vichy water he would not go out anv 
. 
more ana would remain in the hous LtLuEL ie FOT oOver’r 


it. After that Ll think he remained sober for 


two or three weeks: if might have Der Lit longer. 
He then had, a second spree of about LWwO ks dura- 
tion, and during that time I had occasion to go up stairs 
only OnCe, My bbe ntion Was ealled LO a ihe \ fall up 


STALLS. anc went up stairs and found 1 I ‘ir. Com- 
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ta hie lg all» AMS 


| should judge, that of getting over a spree. Hi: 


told me that he had sent for me to come and see him 
about his eyes. His eyes had been blacked in som 
Wa) or other, He sent for me if could Hot fix then 
up so that he could make some calls; by fixing them 
up, mean painting them ’ (Record, p. 37 

Wood testified about a spree in November, LSSOU : 
‘* The first that I observed these sprees was when he 
lived where my ofhee was. My recollection 1s that that 
lasted three or four days. met him up broadway, he 
was very much intoxicated. I helped him home and 
helped him to bed. ‘The next time I went up to him | 
found him sobered up SOME, [ went to him every day 
or two after that I think. My recollection is that he 
Was in his rOOIIS a couple of days at that time.” And 
further he testified: ‘‘ Il think the next I was with 
him at any time when he was on a spree was after he 
had moved across the street LO Dr. Beach’'s.w here he oc- 
cupied the back parlor. My I collection is that he had a 
spree shortly after he lived there, a few days after, and 
that he was on a spree a cood part of the time while he 
was living there. i | saw him at one time very 
much bruised on his limb and on the side of his head 
while he lived at Dr. Beach s. | attended to his 
bruises with liniment at that time. He was intoxicated 
so that he hardly knew who | was. I Stay ed with him 


until quite late that night ~ (Record, pp. 21, 22). 
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Mrs. Pfaff and Sarah Parker testified that they Saw 
him a number of times intoxicated, staggering, lying on 
his bed with his clothes on (Reeord. pp. 35, 36 

Mrs. Bean, the hurse, testified : edt had occasion to 
attend Comstock professionally in the last part of leb- 
ruary, 1831, at my rooms at 103 West Fourteenth 


street. He was there about a week; he had been drink- 
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Tie he want d tO rel sobs re cd up. The Lh} | helped him, 


He seemed to be in Food health, and all that I saw 


was that he had been drinking. ” | went with 
him to his meals. | didn't take ih meals with him, 
but remained in the rootn. | do not know whether he 


wanted me to. I stayed with him all the time and yet 


vet drunk occasionally ” (Record, pp. 39, 40). 


he Would 


Andrew IF. Farrell testified: “Ll probably knew him 
two or thre weeks before his death . a that time I Wis 
employed at the St. Omer Hotel as bartender. 

On several occasions | have seen him under the in- 
fluence of liquor in the bar-room of the hotel. 

He used to vary in his drinking; some days he drank 
more than othe r days. l saw him drunk during these 
day > Lill ned Loe ly by fore his cle ith. think it Wiis 
it two or three days before he died he came into the 
bar POOL aia drank two or thre C drinks. and then l¢ 1 
avainst a chair or table; he was peralyzed at the time. 
Lor his jewelry iwi from him. his watch and chain 
and Jill, and vuive them to the bookker per to take charge 
of them at the office. I think that was the last time | 
saw him drunk © (Record, p. 38). 

Wood testified: “ Lsaw him at the St. Omer Hote! 
two or three times, but was never in his room. | saw 
him in the barroom : he was intoxicated then each 
time that [saw him. I think I saw him Friday before 
he died; he was intoxicated then. I met him 
then at the corner of ‘Twenty-fourth street 
and Sixth avenue, and walked back with him to 
the hotel. At the time, on Priday befor 
his death. he was very much intoxicated. took his 
arin, and walked back tO the hotel with him. He 


seemed to be in a dazed condition, and hardly knew 


what he was doing at the time. He took a glass of 


an 
edi 
soda, ¢ r something orf that kind bie went up- 
stairs vcccompanied him to the stai ind lett him 
ther Record >. an 
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produce continued drunkeness and prostrate him and 
make him sick for several days; would show him a 
victim to his inte mperate excesses to such an extent 
that in his two last debauches in February and April, 
1881, he was unable to break himself from it, even tem- 
porarily, without the aid of other persons whom he 
himself employed for that purpose, and who had to 
waten him for weeks to keep liquor away from him. 
He ba dd the I) reached i point where the habit of CACESS- 
ive om mperance had so strongly grown upon him that 
he was incapable of breaking himself of it, even tempo: 
arily, without the wid of other persons. The hahit had 
become his absolute master. The testimony) of ‘Tread- 
well, the colored nurse gives a vivid picture of the pow- 
er of this habit over its victim (Record, pp. 39, 40 

He was staggering drunk when he employed Tread- 
well to “sober him up, and, notwithstanding this 
mans watchfulness day and night he could not at tirst 
prevent him from bi coming int xicated. and the sober- 
ing-up process took two weeks. If the habit of intem- 
perance and intoxication had not at that time existed 
with him to a fearful extent, to the extent of overpower- 
ing his will, he would not have neede d thi assistance. 
He had ceased to be able to control his appetite, but his 
App lite controlled him and he knew that he was pow legs 
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TT OM habit. and when it Is reach d. according LO & A- 
pe riehct ot mankind. it would do violence to common 
sense and common understanding to say that the victim 
was not habitually intemperat 
high and august tribunal pronounce such a 
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Comstock’s health, habits or circumstances material to the risk, 
should vitiate th. policy and forfeit all payments made thereon ; 
that Comstock was at the tim of making the application and prior 
th reto habitually intemperate ; and that the statement that he was 
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not then habitually intemperate was untrue. 


Second. That the bank in and by the application and policy war- 
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ant at the beginning of the trial. 

lide Fourth Defense, fol. 19. Withdrawal. fol. 30. 
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cashier of the bank. He had been in its employment from 1868 (fol. 
t1). Upon leaving its service he moved to the City of New York. 
He continued to reside ther until June 29th. ISSI1. when he died 
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periodical! sprees, lasting for a longer 0) shorter period, when for 
days in succession he would drink intoxicating liquors to great 
excess, producing continued drunkenness, although he might remain 
sober for a month, three or six months, or longer, even, at a time; and 
their failure to disclose such facts to the defendant avoids the policy, 


9 " " ’ : 7 ° 5 
and the jury must find for the defendant. 


The Court refused the re juest, and the counsel for the company 


excepted. 
The counsel for the company further requested the Court to 


7 


charge as follows 


Bt If the jury should find from the evidence that for six or 
seven years immediately prior to the first day of June, IS78, Erwin 
(+. Comstock had been addicted to periodical sprees, lasting for a 
longer or shorter p riod. when for days in succession he would drink 
intoxicating liquors to great excess, producing continued drunken- 
ness, until sickness and prostration would intervene and terminate 
the spree ; that such sprees would occur once in covery three or six 
months. or thereabouts; that on the first day of June, 1878. after 
termination of one of such sprees, under threat of dissolution of 
partnership from his then partner, Mr. Hoagland, he gave a written 
pledge not to drink any more so long as he and Hoagland were asso- 
ciated in business; that his partnership with Hoagland ceased on 
the first day of May, I879: that afterwards, during the years L880 
anc ISS1, he again became addicted to such periodical sprees , 
that during the vear LSSO he had at least three such sprees ; that 
during the year 1881, up to the latter part of April of that year, he 
had f number of such sprees of great intensity ; thatin one of those 
sprees, in or about the month of April, L881, he subjected himself to 
the restraint of a nurse for several weeks in order to prevent himself 
from obtaining liquor ; then the jury must find for the defendant.” 


The Court refused the request, and the counsel for the company 
f xcepted. 
The counsel for the company further requested the Court to 


charge as follows: 


5. “ If the jury find from the evidence that after the making of 
the policy of insurance during the years 1880 and 1881 Erwin G. 
Comstock became addicted to periodical sprees lasting for a number 
of days, or even a week or more each time, when he would use in- 
toxicating liquors to such extent and excess as to produce continued 
drunkenness and prostrate him and make him sick for several 
days; that such sprees occurred in or about the month of March, 
L880, in or about the month of July, 1880, again in or about the 
month of August, 1882; again on or about the first of January, 
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A few geuieral propositions will dispose of the various error® 


assigned by the company. 


First. 


The company Was informed hy the application that (‘omstock 


was in the habit of using aleoholic beverages and other stimulants 
The provision of the policy \p. i] that if he became " habitually 
intem pe rate or so far intemperate As to lm paLr health or induce 
delirium tremens,” the company might cancel the policy; and the 
statement of the application that Comstock was not and would not 
be come habitually intemp rate are to he construed with reference 
to this statement. The policy provides that it is issued upon the 
faith of the Statements contained in the application. (P. 10.) 

Question 16 of the application did not inquire whether Comstock 
ever took a drink. It did not ask whetber he ever went on a spree. 
It did not even inquire how frequently, if at all, he drank or weut 
OL a spree. \\ bat it asked Was whether he was ‘“* az tha h wit” of 
using alcoholic stimulants. This question meant just what it asked. 
‘The answer informed the COMpany that (" ymstock Was wm the habit 
of using alcoholic stimulants. 

[It may well be therefore that the company could not claim by 
way of defense that Comstock was intemperate prior to the issuing of 
the policy. 

He did not by the application claim to be temperate. On the 
contrary, he said that he was in the habit of using intoxicating drinks. 
This of course implied that he was in that habit to the extent and 
1D the sense intended by the question, L, C.. © such extent as to be 
material to insurance upon Itfe. 

In a recent case in this Court, where the insured stated that he 
was of temperate habits, it was held that it was not a defense that 
he might have had an attack of delirium tremens from an excep- 


tional overindulgence. 
Insurance Co., vs. Foley, 105 U. S., 350, (1881) : 


The Company in its defense alleged that plaintiff had not made 


trne statements to certain questions contained in the application, 


dle 


; 


LT 


viz.: “Is the party of temperate habits ? Has he always been so? 


lhe answers were ** Yi s, when in fact he was a man of int LL pel= 


ate habits. 
hn LD. J: i When we sy} ak of the habits of person we ret r to 


his customary conduct. to pursue which he has acquired a tendency 
4 . nee * ‘ 
rom rreque nt repetition ot the same acts it would be incorrect to 
sav that aman has a habit of anvthing from a single act. ur 
‘ }* : } . : * @ } 
Court did not. therefore. err in instructing the jury that lit the 
habits of the insured. ‘in the usual. o lary and every-day routine 
4 . }* ’ ’ ' 
oO} his life. were temperate, rne rep DATIONS mace Aare not i 
true, within the mMeahnihe Or the ) ' 5 avi He Way have aan 
attack of delirium tremens from an « ‘eptional overindulgvence. 
lt could not have been contemplated | i the language ust lin the 
POley that it should become void f in occasional excess by the 
‘ ' 
insured, but only when such excess ov trequent repetitions be 
eCome a habit.’ 
Second. 
} " " e " 
Lf. nowever, the law of the ease ° 5s tbat habitual inte nperance, 
Past or tuture, co istituted a de‘ens <2 company could not ask 
Lf 1 ‘ ‘ ,' 
upon the st myect more tavoravie lostruc ns than those which were 
given by Judge SHIPMAN to the jury 
He told them that the real qu Shig) +. whethel (‘omstock at 
and prior to the Chie ine made tne app ation was “ habitual YY tii- 
4 . . ? ; he . ; sé 7 
temperate” (p. 61); whether subsequent to th application he “* be- 
came habitually int inperate, or so tar intemperate as to impair his 
health. 
+? Cit it’ ? pite ii € ne] ors he a Previic’y ‘3. eee OMe ? 
He told the jury that 1 ithe} icy W \ ied 
He said to the jury that it was not contended for the plaintiff 
that frequent debauches lasting for days | accompanied by phys- 
ical prostration and nervous derang re justly and truly rep- 
‘6 a 2 : a, 
res nted by the auswer I drink qguors OCCASIONALLY. 


And he accded. oi W hile the mater) lit Lo the risk of the facts 


which are suppressed is a question fact for the jury, there would 


be no controversy, | SuUppPoOSs \ That wnen the question of the use of ne 


toxicating liquors Wis presented (and ( ‘iomstock, as a matter of Course, 
knew the facts nn the Case}, if he Was AT the time of making the ap- 
plication the victim of an appetite which impelled him to frequent 
and prolonged sprees, or to the frequently recurring, violent and ex 


ly 


cessive use of alcoholic liquors for days, that such a fact was one 
that was material and important to the character of the risk which 


the defendant company was assuming. 


Third. 


And upon the question of what constituted habit ; what made 
} a. . . i : r . 
habitual intemperance, no more favorable instructions could be 
asked by tne company. 
] | | ; . t j ae } . ° . 
Judge Shipman instructed the jury that 1f they found that the 


' , } 
} 1 ')> " 
habit and ruie of Comstoc] | 


‘s hfe was to indulge periodically, and 


; | } ; ' : ; . } . 
with frequency and with tlnereasing§ fr puenes and violence, 1n 


i a ; s i ¢\ - 
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CeSSIVEeE ILLUS UO! Inve perance SUCIL #H USC Ol] quol Might cause the 

c : : 
finding of habitual intemperance rol. IL 


he requests submitted by the COMpPany required Juda Shipman 


. : 1} ° ° 2 | 
tO say to the lurv that a person Was Daoitually intemperate iu he 


r’: 
. ‘ 4 I chased i " 3 " 1+] vhy | ' te riyt ' ‘a 7 | . - « | 
was addicted to sprees, aithough he might remain sovper tor a month. 
| ' — ' 
three or six monthps.,. or eve & Veal it atime: that if. during a 
f " “y } 
period commencing six or seven years before June 1, 1878, and con 
1 Se Tae ‘ et ISN | ( ond - hr ' , : , } 
tinulneg kOWil UO Lprul :, PLLA SUI R cy ry three (ol SiX 0) mths 
i - } : ' } 
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" ‘ ; 
wit real question Was hol whether ( omstocKk went upon sprees. 
| { | | : 4 ‘ } mS. ryvy . 
lt was whetner his Gong so constitured a nabdit. I rie defense VuS 


that Comstock was habitu uly intemperate. 

Wore ster define S habit as a Custom ir State resulting from the 
frequé nt repetition of the same acts: an habitual practice. He defines 
habitual as being in constant use: constant. customary, custom, etc 

Webster defines habit as the usual condition of a person or thing 
regarded is that which is had we CB tained : ordinary state : a fixed 
or established custom ; ordinary course of conduct; hence promi- 
nently the involuntary tendency to perform certain actions which are 
acquired by their frequent repetition. 

The distinction between that which is habitual and that which is 
occasional was correctly stated to the jury. 

The requests submitted for the company left out the question of 
habit, or asked the Judge to tell thi yur that excesses occurring at 
definite intervals did constitute a habit. 


Fourth. 


Whether Comstock was habitually intemperate was a question of 
fact to be de ‘rl d Dy the jury. lor the Court to tell the In) that a 
spree once a vear OF a certain number of sprees in a olven period 
- made a man habitually intemperate, was to take from the jury the 
| very question upon which they were to pass. 
Murray Vs. Home Life Ins. LO.. o Rhode Island, )). S46. 
Swick vs. Home Life Ins. Co., 2 Insurance Law Journal, 


p. 415. 
Union Mutual Life Ins. Co. vs. Reif, 10 do., p. 428 
Brockway vs. Mutual Benefit life Ins. Co., /d., p. 762. 
Holterott vs. Mutual Benefit Lif Lns. UO.. 4 big. Life & 
Ace. Ins R ; p Hb. 
Knickerbocker Life Ins. ‘ vs. Foley. 11 Federal Re- 
porter, p. 676. 
Fifth. 
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On the close of the testimony, the company’s counsel submitted 
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Samuel B. Raymond vs. Henry E. hichmond, 88 N. Y., 671 (1882) 
Defendant's counsel asked for additional! directions, which were 

merely restatements in different language of the points of law al- 

ready laid Gown, or re j La sts to St parate the propositions. Held 


that ra | refusal! tO ado this was notan error. 
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The witness did not claim to be competent to give the testimony 
which the Court excluded. He said himself that that to which he 
te stifi i’ was the ven ral Impre SSiLOn ” fol. Bir , if will scarcely be 


mtended that it was compe tent tor him to testifv to the general 


Lmopre ~ () Ci oOTne} Dersols LLpOTI this (>? lpoh any sub} Ct. 
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Eighth. 


Nor was it error for the Court to exclude the testimony of the 
same witness to the eftect that he thought that Comstock had de- 
lirium tremens. ‘Lhe most that could be asked him was to state any 
Ssympton s which hie obs rved. if tnose were thie symptoms of 


delirium tremens the tact could be proved by a CcOmMpetent witness, 


Ninth. 


witness Barn bout conversations bet wits elf and the doctor 
ny retTerel e To 4 mSstor ks ¢ I lita 1 @)] f | Live Vit! sS Stare 
ment o}] nat were the fears and ipprel 1 oO] ne doctor about 
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Tenth. 


It is apparent pon the whole case that the charge WAS quite as 
favorable as the COT pan \ had the right to expect The jury have 
dispose d of the only que stion of fact. that of Comstock’s habitual in- 
temperance in tavol of the bank. 

The judgment should be affirmed, with costs. 

Jno. EK. PARSONS. 


(‘onnsel for Defendant in Error. 
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Improvement in Processes and Apparatus for the 
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Apparatus for Regulating the Pressure in a Series of 
Fermenting Vessels. 
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Nae .298 a — 
ROO G. a LU. ¢ P = oP as 
Fit Ait thal, : ) oy | 
f a = 7 ———— — \ } 
Na j | /) 
a i 
it eat wet ; 
aa) : 
Ad 
r g 
, 
1 
= 44 Tk 
Ch. — = b | 4 
Pe L 
2). &- 
an 
at " INVENTOR: 
= wet 


a BY MinnitOy 


ATTORNEYS. 


el 


cette anise ieee 


; 
’ 
q 
, 
; 
} 
4 
: 


2 Sheets—Sheet 2 


J. M. PPAUDLER. 
Apparatus for Regulating the Pressure ip a Series of 


Permenting Vessels, 
No. 205,572. 14 Patewfpr 


y | \e 
. | @ 


nf “, 
we NOAA A 


PT a 
} A SJ 
_, METNESSES : | i}! 6 Oo], Inventor: 
pecs (Te Crete, fii n. Weudle 
- / bass ie f, 
we he tt CFC — = | BY 
_ — Mint Cy 
ATTORNEYS, 
No, 208,771, issued to Theodore F. Straub, October 8, 
1878, 
Marked, 


“ Defendants’ Exhibit—Straub Patent.” 


109 


73 


A A RN pe ca 


Sunvsy Hh 23h. ? 
Nat | | No. 25 0 


= 

SO : 
x 

S 


eR etn . 


Cokifornia 


4 


| ‘ 
| -) 
‘i 
Cotlosad, : 


Saale 200 Ke-Lo am wh. 
es 


Strale 200 ft to arr inek 


pols 


7 ! 7 “ G f # 
) ii? ‘ ? p J Fi dk P 

ef OF PLT « 

— 


af let 


r 
: ~ 
“9fon gen | 
, 
~ 
3 
-—q 
‘94 O07 SIT 
> 
sr 


of the Claim of 
PPE 
a 


ARGENTINE MINING. COMPANY 
: Upon the 
REY STO 


MOWER, : 
CALIFORNIA . : 
MINING DISTRIcT \3 . FE 
COUNTY \ & | 
Colorado. | . 
Conlaining nen Heres. | \ 
Beate ROOK Cet to an inca | . 
Ver. A3* gz. | \: 
wm 
| => 
ae ! 


Brawn 


ed : 


Sur N°? 28d. 


‘te 


* : 
re a ie % ian a fee as : To ak So tS a3 
LB eS: eee pS Ps eae 


Cor. Ve?. 


109 


Ortaiming ht Llcrer- 
Bcake 200 Hy. to aw ack. 
—~ Dans? $.. 


wy i ae 


—_eenenenm a oe ae . 
. — nlieneatiicee eel 


WY 


Westy 


fon he red rc IGS O haat 


“y 
i> 
é 
rem 


: : 
% > 
Ow 
& 
fol 
ae > 
= m™ 
~ ~ 
m ~ 
a 
° : : 
~~ | 
~ 
== ~ ¥ 
7 >. wn” ¥ 
‘ ™ ~“ a 
Se ® ee 
¢ 5 i‘ : : " j 
“~ ~ : | 
: * 
2 
=, 
_™~ 
~Y 
. . 
» 
| 


: 5 ee Pi . ie “7 
44 aad aa! < 


ee eee seman ee conte ohm at 
Se aaa Ra i 
' Citar ms 4a 
' a ig. Pe we pigs 00m 
ein ee 
tiie ak oe 
Se eb > goer asey ay 
C8 re + Riana aecnlatge st ak A a, 


oe 
poo 
O 
ro 
u 
oS 
—s, 


ar AeA 


cs 


tt pitino! ey ae 


a 


Pee EP as 


“q 


t 

a 
Sia. BR 

ile 


nn meena 
assole 
age re 


=i lit 


AY apPru/ fy 


¢ 


3 = 
, | 
t 
7 
; ; 
; 
a j a 
oe ul 
+e A \ , 
4 
tf 
i} | 
a ~ P ' ’ 
i} n be ; 
on -e- fs 
> ’ Pe i 
. Ct, - | * r 
x e ¢ . 
: ; i. 
° *| | 
~ i Ss 
y ~ . 
N | 
C > | 
| 
{ 
' 
' 
: + 
; 
\ 
; 
+. 
. 
* 
. 
* 
an: = 
titiehidiaics a a : 
; ~ . 
° Sealerel 10650 s ‘ 
ieatiteaatane uae as = italian a is _ i - ites ii y ele 
ra 
é. : 
| 
or e 
, a 
~ ; 
ae 
> » 
A | 2 | 
on i ? , : 
- — l i 
, x: 
>| 
~ 
~ 
' . 
\ 
’ 
Ry 
~ 
e « 
& 
‘ 
i. ‘ . wr - | 
. 
‘ ‘ | 
A { 
—_— —- — ° F 
—— a 
: 7 my ‘ | 
™ ~ - - " < ‘ 
“ = 7 
* 


“~ 
. 


Hea rPre port oye 
» 


. 
/ 
1 


eine —— 


SR eee Rtn an. 


— eres ee te me WN Re RR Sma a IB I A ERO CRN IMR RTE 8 EN I ETE AR ae 


PEP OCs Rk Lge ee eee Teer oe EEL PREPARE Ae VT = ae * *. : eite 68" tro 


‘ 


; a a ® 
ered 
« 


: i 
% Pit ty meg 
Ae ees 
eur ah] 


beatae e iat. OS Oa aS 


425 


i 
a ee eetceena 


— rennet eeeeneeneeeneen 


P 
- /- ) 

: | \ 
| \ 
\ 

§ j ‘ 

: 

é ’ 

yA : 
4 , | 


7. i pe ok ] * : , 
t Fae e. eg, ier: 
s be 4 s + tan = ie 
>, i bsg ¢ alae ae 
i ps3 ie ee F wee 
mR aps 1%, pi tie ae 


Niemen eel a 


eRe ttnersmeame mame. | : : ) ) : 
“ aie meee rene ee : 7 7 = : ) : 
eR mea tetera ee : : 
—_ 0 men rte cate aomeenihdeaameeie ” 
Pewee, GO Sa gl Se Ch ee Mr GT. 
ee PRS eRe, ae ERO EL ES SO a, CR ee ene een EET TERE 


